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In the District Court of the United States in the 
Western District of Washington, Northern 
Division 

No. 4990 


MAX J. KUNEY, JR., and CONSTANCE K. 
IUNEY, Husband and Wife, 
Plaintiffs, 
vs. 


WILLIAM EH. FRANK, 
Defendant. 


COMPLAINT 


Plaintiffs for their first cause of action allege as 
follows: 

I 

This action is brought under Title 28, United 
States Code, Section 13840, and under the Internal 
Revenue Laws of the United States, as hereunder 
more fully appears. 

ele 

The plaintiffs herein are and at all times material 
hereto were husband and wite, citizens of the United 
States, and over the age of twenty-one (21) years. 
At all times material hereto plaintiffs have resided 
in the City of Spokane, County of Spokane, State 
of Washington. 

ITI. 

The defendant herein is and at all times material 
hereto was the duly appointed and acting District 
Director of Internal Revenue for the District of 
Washington, and said defendant is now residing 
within the Western Judicial District of Washington. 
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IV. 

Plaintiffs herein timely filed their Federal In- 
come lax Returns for the taxable years 1952, 1953 
and 1954, with the defendant at T’'acoma, Wash- 
ington, and paid said defendant the following 
amounts of tax, shown as due on their returns as 
filed: 1952, $133,988.06; 1953, $26,840.04; 1954, 
$19,557.12. 

V. 

That subsequent to the time that the plaintiffs 
filed their original Federal Income Tax Returns 
and on or about November 15, 1954, plaintiffs filed 
an amended Federal Income Tax Return for the 
taxable year 1952 with the defendant at Tacoma, 
Washington, and attached thereto a claim for re- 
fund of federal income tax for the taxable year 
1952 in the amount of $20,827.04, plus interest. A 
copy of the refund claim as filed is attached hereto, 
marked Exhibit ‘‘A,’’ and made a part of this 
complaint by reference. 


VI. 

That thereafter the Commissioner of Internal 
Revenue, by and through his agents, conducted an 
audit investigation of the income tax returns as 
filed. On or about the 20th day of November, 1957, 
the Commissioner of Internal Revenue mailed a 
notice of deficiency (90 day letter) to the plaintiffs 
in which he determined that the said plaintiffs 
herein owed additional income tax for the taxable 
year 1952 in the amount of $7,960.92, plus interest. 
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OE 

That the said additional tax, plus interest, was 
predicated upon the theory of the Commissioner 
of Internal Revenue that Max J. Kuney Company, 
a partnership between Max J. Kuney, Sr., Max J. 
Kuney, Jr., Max J. Kuney, Sr., as trustee for Max 
J. Kuney III and Caroline I. Kuney, minor children 
of plaintiffs Max J. Kuney, Jr., and Constance K. 
Kuney, and Max J. Kuney, Jr., as trustee for John 
R. Kuney, minor child of Max J. Kuney, Sr., and 
Olive R. Kuney, was invalid for federal income 
tax purposes, and that therefore the income of Max 
J. Kuney Company should be taxed only to Max 
J. Kuney, Sr., Olive R. Kuney, Max J. Kuney, Jr., 
and Constance K. Kuney. 


VIII. 

That in response to the determination of the 
Commissioner, as set out above, plaintiffs, on or 
about the 5th day of February, 1958, paid to the 
defendant at his Spokane, Washington, office, the 
sum of $10,297.07 for the taxable year 1952, which 
sum included the additional tax asserted to be due, 
plus interest at the rate of 6 per cent (6%) per 
annum. 

TX. 

That on or about the 19th day of April, 1958, 
the plaintiffs filed with the defendant at Tacoma, 
Washington, a timely second claim for refund of 
federal income tax for the taxable year 1952 in 
the total amount of $35,076.95, plus interest. The 
said claim was predicated principally upon the 
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ground that Max J. Kuney Company was a valid 
partnership for federal income tax purposes during 
the taxable year 1952. A copy of the second refund 
claim and riders thereto as filed is attached hereto, 
marked Exhibit ‘‘B,’’ and made a part of the com- 
plaint by reference. 


Xe 
That the plaintiffs’ first claim for refund for 
the taxable year 1952, as set forth in paragraph V 


above, was disallowed by the Commissioner of In- 
ternal Revenue by registered mail under date of 
March 18, 1958. 
eR 

That the plaintiffs’ second claim for refund for 
the taxable year 1952, as set forth in paragraph 
IX above, was disallowed by the Commissioner of 
Internal Revenue by registered mail under date 
of September 15, 1958. 


XII. 

That Max J. Kuney Company was a valid part- 
nership for federal income tax purposes during 
the taxable year 1952, consisting of Max J. Kuney, 
Sr., Max J. Kuney, Jr., Max J. Kuney, Sr. as 
trustee for Max J. Kuney III and Caroline I. 
Kuney, and Max J. Kuney, Jr., as trustee for 
John R. Kuney. 

XITI. 

That by reason of the payment of tax, as set 
forth in paragraphs IV and VIII above, and by 
reason of facts set forth herein and in the refund 
claims attached hereto, there 1s now due and owing 
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to the plaintiffs the sum of $35,076.95, together 
with interest on the amount of $24,779.88 at six 
per cent (6%) per annum from March 15, 1933, 
until paid, and interest on the amount of $10,297.07 
at six per cent (6%) per annum from February 5, 
1958, until paid, said amount having been illegally 
and erroneously collected by the defendant from 
the plaintiffs for the taxable year 1952. 


Plaintiffs for their second cause of action allege 
as follows: 
XIV. 
Plaintiffs reallege paragraphs J, I], III and IV 
of their first cause of action in haec verba. 


XV. 

That subsequent to the time that the plaintiffs 
filed their original Hederal Income Tax Return and 
on or about November 15, 1954, plaintiffs filed an 
amended Federal Income Tax Return for the tax- 
able year 1953 with the defendant at Tacoma, Wash- 
ington, and attached thereto a claim for refund 
of federal income tax for the taxable year 1953 in 
the amount of $2,012.70, plus interest. A copy of 
the refund claim as filed is attached hereto, marked 
Exhibit ‘‘C,’’ and made a part of this complaint 
by reference. 

XVI. 

That thereafter the Commissioner of Internal 
Revenue, by and through his agents, conducted an 
audit investigation of the income tax returns as 
filed. On or about the 20th day of November, 1957, 
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the Commissioner of Internal Revenue mailed a 
notice of deficiency (90 day letter) to the plaintiffs 
in which he determined that there had been an 
overassessment of income tax for the taxable year 
1953 in the amount of $99.72, plus interest. 


XVIT. 

That the failure of the Commissioner of Internal 
Revenue to determine a larger overassessment was 
predicated upon the theory that Max J. Kuney Com- 
pany, a partnership between Max J. Kuney, Sr., 
Max J. Kuney, Jr., Max J. Kuney, Sr., as trustee 
for Max J. Kuney III and Caroline I. Kuney, minor 
children of plaintiffs Max J. Kuney, Jr., and Con- 
stance K. Kuney, and Max J. Kuney, Jr., as trustee 
for John R. Kuney, minor child of Max J. Kuney, 
Sr. and Olive R. Kuney, was invalid for federal 
income tax purposes, and that therefore the income 
of Max J. Kuney Company should be taxed only 
to Max J. Kuney, Sr., Max J. Kuney, Jr. and 
Constance K. Kuney. 


XVIII. 

That on or about the 19th day of April, 1958, 
the plaintiffs filed with the defendant at Tacoma, 
Washington, a timely second claim for refund of 
federal income taxes for the taxable year 1953 in 
the total amount of $5,085.09, plus interest. The 
said claim was predicated principally upon the 
eround that Max J. Kuney Company was a valid 
partnership for federal income tax purposes dur- 
ing the taxable year 1953. A copy of the second 
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refund claim and riders thereto as filed is attached 
hereto, marked Exhibit ‘‘D,’’ and made a part of 
the complaint by reference. 


XIX. 

That the plaintiffs’ first claim for refund for the 
taxable year 1953, as set forth in paragraph XV 
above, was allowed in the amount of $59.72, credited 
in the amount of $40.00, and disallowed as to tie 
remainder by the Commissioner of Internal Reve- 
nue by registered mail under date of March 18, 1955. 


2OS 
That the plaintiffs’ second claim for refund for 
the taxable year 1953, as set forth in paragraph 
XVIII above, was disallowed by the Commissioner 
of Internal Revenue by registered mail under date 
of September 15, 1958. 


NOSE 
That Max J. Kuney Company was a valid part- 
nership for federal income tax purposes during the 
taxable year 1953, consisting of Max J. Kuney, Sr., 
Max J. Kuney, Jr., Max J. Kuney, Sr., as trustee 
for Max J. Kuney III and Caroline I. Kuney, and 
Max J. Kuney, Jr., as trustee for John R. Kuney. 


XXII. 

That by reason of the payment of tax, as set 
forth in paragraph IV above, and by reason of the 
allowance of an overassessment in the amount of 
$99.72, as set forth in paragraph XIX above, which 
overassessment has been refunded or eredited to 
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plaintiffs, and by reason of facts set forth herein 
and the refund claims attached hereto, there is 
now due and owing to the plaintiffs the sum of 
$5,085.09, together with interest thereon at the rate 
of 6 per cent (6%) per annum from March 15, 1954, 
until paid, said amount having been illegally and 
erroneously collected by the defendant from the 
plaintiffs for the taxable year 1953. 


Plaintiffs as their third cause of action allege as 
follows: 
XXITT. 
Plaintiffs reallege paragraphs I, II, JJI and IV 
of their first cause of action in haec verba. 


DOI 

That subsequent to the time that the plaintiffs 
filed their Federal Income Tax Return for the 
taxable year 1954, as set out in paragraph IV above, 
the Commissioner of Internal Revenue, by and 
through his agents, conducted an audit investiga- 
tion of the income tax return as filed. On or about 
the 20th day of November, 1957, the Commissioner 
of Internal Revenue mailed a notice of deficiency 
(90 day letter) to the plaintiffs in which he de- 
termined that the said plaintiffs herein owed addi- 
tional income tax for the taxable year 1954 in the 
amount of $7,689.71, plus interest. 


DO 
That the said additional tax, plus interest, was 
predicated upon the theory of the Commissioner of 
Internal Revenue that Max J. Kuney Company, a 
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partnership between Max J. Kuney, Sr., Max J. 
Kuney, Jr., Max J. Kuney, Sr., as trustee for Max 
J. Kuney ITT and Caroline I. Kuney, minor children 
of plaintiffs Max J. Kuney, Jr. and Constance Kk. 
KKuney, and Max J. Kuney, Jr., as trustee for John 
R. Kuney, minor child of Max J. Kuney, Sr. and 
Olive R. Kuney, was invalid for federal income tax 
purposes, and that therefore the income of Max J. ~ 
Kuney Company should be taxed only to Max J. 
Kuney, Sr., Max J. Kuney, Jr. and Constance IK. 
Kuney. 
XXVI. 

That in response to the determination of the Com- 
missioner, as set out above, plaintiffs, on or about 
the 5th day of February, 1958, paid to the defendant 
at his Spokane, Washington, office, the sum of $8,- 
272.78 for the taxable year 1954, which sum included 
the additional tax asserted to be due, plus interest 
at the rate of 6 per cent (6%) per annum. 


OCDE 

That on or about the 19th day of April, 1958, the 
plaintiffs filed with the defendant at Tacoma, Wash- 
ington, a timely claim for refund of federal income 
tax for the taxable year 1954 in the total amount 
of $5,791.67, plus interest. The said claim was predi- 
eated principally upon the ground that Max J. 
Kuney Company was a valid partnership for fed- 
eral income tax purposes during the taxable year 
1954. A copy of the refund claim and riders thereto 
as filed is attached hereto, marked Exhibit ‘‘E,’’ and 
made a part of the complaint by reference. 
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XXVITI. 

That the plaintiffs’ claim for refund for the tax- 
able year 1954, as set forth in paragraph XX VII 
above, was disallowed by the Commissioner of In- 
ternal Revenue by registered mail under date of 
September 15, 1958. 


XXIX. 

That Max J. Kuney Company was a valid part- 
nership for federal income tax purposes during the 
taxable year 1954, consisting of Max J. Kuney, Sr., 
Max J. Kuney, Jr., Max J. Kuney, Sr., as trustee 
for Max J. Kuney III and Caroline I. Kuney, and 
Max J. Kuney, Jr., as trustee for John R. Kuney. 


DOXSe 

That by reason of the payment of taxes, as set 
forth in paragraphs IV and X XVI above, and by 
reason of the facts set forth herein and in the 
refund claims attached hereto, there is now due 
and owing to the plaintiffs the sum of $5,791.67, 
together with interest thereon at the rate of 6 per 
cent (6%) per annum from February 5, 1958, until 
paid, said amount having been illegally and er- 
roneously collected by the defendant from the plain- 
tiffs for the taxable year 1954. 


Wherefore, it is prayed that the Court hear this 
proceeding and render Judgment for the plaintiffs 
in the amount of $35,076.95 for the taxable year 
1952; $5,085.09 for the taxable year 1953, and $5.,- 
791.67 for the taxable year 1954, together with 
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interest at the rate of 6 per cent (6%) per annum 
as is provided by law. 


WITHERSPOON, KELLEY, 
DAVENPORT & TOOLE, 


/s/ W. W. WITHERSPOON, 
/s/ W. V. KELLEY, 
/s/ ALLAN H. TOOLE. 


[Endorsed]: Filed February 4, 1960. 


ed 


In the District Court of the United States in the 
Western District of Washington, Northern 
Division 


No. 4991 


MAX J. KUNEY, SR., 
Plaintiffs, 
VS. 


WILLIAM E. FRANK, 
Defendant. 


COMPLAINT 


Plaintiff for his first cause of action alleges as 
follows: 

ili: 

This action is brought under Title 28, United 
States Code, Section 1340, and under the Internal 
Revenue Laws of the United States, as hereunder 
more fully appears. 
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II. 

The plaintiff herein is and at all times material 
hereto was a citizen of the United States, and over 
the age of twenty-one (21) years. At all times 
material hereto plaintiff has resided in the City of 
Seattle, County of King, State of Washington. 


TIT. 

The defendant herein is and at all times ma- 
terial hereto was the duly appointed and acting 
District Director of Internal Revenue for the Dis- 
trict of Washington, and said defendant is now 
residing within the Western Judicial District of 
Washington. 

1 

Plaintiff herein timely filed his Federal Income 
Tax Returns for the taxable years 1952, 1953 and 
1954, with the District Director of Internal Rev- 
enue at Tacoma, Washington, and paid the follow- 
ing amounts of tax, shown as due on his returns 
as filed: 1952, $104,119.17; 1953, $22,605.64; 1954, 
$11,510.76. 

V. 

That subsequent to the time that the plaintiff 
filed his original Federal Income Tax Returns and 
on or about November 15, 1954, plaintiff filed an 
amended Federal Income Tax Return for the tax- 
able year 1952 with the defendant at Tacoma, Wash- 
ington, and attached thereto a claim for refund of 
federal income tax for the taxable year 1952 in 
the amount of $10,956.16, plus interest. A copy of 
the refund claim as filed is attached hereto, marked 
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Exhibit ‘‘A,’’ and made a part of this complaint 
by reference. 
VI. 

That thereafter the Commissioner of Internal 
Revenue, by and through his agents, conducted an 
audit investigation of the income tax returns as 
filed. On or about the 20th day of November, 1957, 
the Commissioner of Internal Revenue mailed a 
notice of deficiency (90 day letter) to the plaintiff 
in which he determined that the said plaintiff herein 
owed additional income tax for the taxable year 
1952 in the amount of $1,087.24, plus interest. 


NOUE 
That the said additional tax, plus interest, was 
predicated upon the theory of the Commissioner of 
Internal Revenue that Max J. Kuney Company, a 
partnership between Max J. Kuney, Sr., Max J. 
Kuney, Jr., Max J. Kuney, Sr., as trustee for Max 
J. Kuney ITI and Caroline I. Kuney, minor children 
of Max J. Kuney, Jr. and Constance K. Kuney, and 
Max J. Kuney, Jr., as trustee for John R. Kuney, 
minor child of Max J. Kuney, Sr., and Olive R. 
Kuney, was invalid for federal income tax purposes, 
and that therefore the income of Max J. Kuney 
Company should be taxed only to Max J. Kuney, 
Sr., Olive R. Kuney, Max J. Kuney, Jr., and Con- 
stance K. Kuney. 
VIII. 
That in response to the determination of the 
Commissioner, as set out above, plaintiff, on or 
about the 5th day of February, 1958, paid to the 
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District Director of Internal Revenue, Spokane, 
Washington, office, the sum of $1,406.29 for the 
taxable year 1952, which sum included the addi- 
tional tax asserted to be due, plus interest at the 
rate of 6 per cent (6%) per annum. 


exe 

That on or about the 19th day of April, 1958, 
the plaintiff filed with the District Director of 
Internal Revenue at Tacoma, Washington, a timely 
second claim for refund of federal income tax for 
the taxable year 1952 in the total amount of 
$13,662.39, plus interest. The said claim was predi- 
cated principally upon the ground that Max J. 
Kuney Company was a valid partnership for federal 
income tax purposes during the taxable year 1952. 
A copy of the second refund claim and riders 
thereto as filed 1s attached hereto, marked Exhibit 
‘*B,’’ and made a part of the complaint by reference. 


X. 

That the plaintiff’s first claim for refund for the 
taxable year 1952, as set forth in paragraph V 
above, was disallowed by the Commissioner of In- 
ternal Revenue by registered mail under date of 
March 18, 1958. 

DE 

That the plaintiff’s second claim for refund for 
the taxable year 1952, as set forth in paragraph IX 
above, was disallowed by the Commissioner of In- 
ternal Revenue by registered mail under date of 
September 15, 1958. 
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ae 

That Max J. Kuney Company was a valid part- 
nership for federal income tax purposes during 
the taxable year 1952, consisting of Max J. Kuney, 
Sr. Max J. Kuney, Jr., Max J. Kuney, Sr., as 
trustee for Max J. Kuney III and Caroline I. 
Kuney, and Max J. Kuney, Jr., as trustee for John 
R. Kuney. 

XIII. 

That by reason of the payment of tax, as sct 
forth in paragraphs IV and VIII above, and by 
reason of facts set forth herein and in the refund 
claims attached hereto, there is now due and owing 
to the plaintiff the sum of $13,662.39, together with 
interest on the amount of $12,256.10 at six per cent 
(6%) per annum from March 15, 1953, until paid, 
and interest on the amount of $1,406.29 at six per 
cent (6%) per annum from February 5, 1958, until 
paid, said amount having been illegally and er- 
roneously collected by the defendant from the plain- 
tiff for the taxable year 1952. 


Plaintiff for his second cause of action alleges 
as follows: 
XIV. 
Plaintiff realleges paragraphs I, U1, Ill and IV 
of his first cause of action in haec verba. 


ay. 
That subsequent to the time that the plaintiff 
filed his original Federal Income Tax Return and 
on or about November 15, 1954, plaintiff filed an 
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amended Federal Income T’'ax Return for the tax- 
able year 1953 with the defendant at Tacoma, Wash- 
ington, and attached thereto a claim for refund 
of federal income tax for the taxable year 1953 
in the amount of $2,212.86, plus interest. A copy 
of the refund claim as filed is attached hereto, 
marked Exhibit ‘‘C,’?’ and made a part of this 
complaint by reference. 


XVI. 


That thereafter the Commissioner of Internal 
Revenue, by and through his agents, conducted an 
audit investigation of the income tax returns as 
filed. On or about the 20th day of November, 1957, 
the Comniissioner of Internal Revenue mailed a 
notice of deficiency (90 day letter) to the plaintiff 
in which he determined that there had been an 
overassessment of income tax for the taxable year 
1953 in the amount of $1,427.23, plus interest. 


eV. 


That the failure of the Commissioner of Internal 
Revenue to determine a larger overassessment was 
predicated upon the theory that Max J. Kuney 
Company, a partnership between Max J. Kuney, 
Sr., Max J. Kuney, Jr., Max J. Kuney, Sr., as 
trustee for Max J. Kuney III and Caroline I. 
KKuney, minor children of Max J. Kuney, Jr. and 
Constance K. Kuney, and Max J. Kuney, Jr., as 
trustee for John R. Kuney, minor child of Max 
J. Kuney, Sr. and Olive R. Kuney, was invalid 
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for federal income tax purposes, and that therefore 
the income of Max J. Kuney Company should be 
taxed only to Max J. Kuney, Sr., Max J. Kuney, 
Jr. and Constance K. Kuney. 


XV ee 
That on or about the 19th day of April, 1958, 
the plaintiff filed with the defendant at Tacoma, 
Washington, a timely second claim for refund of 
federal income taxes for the taxable year 1953 in 
the total amount of $4,149.57, plus interest. The 
said claim was predicated principally upon the 
ground that Max J. Kuney Company was a valid 
partnership for federal income tax purposes dur- 
ing the taxable year 1953. A copy of the second 
refund claim and riders thereto as filed is attached 
hereto, marked Exhibit ‘“‘D,’’ and made a part 

of the complaint by reference. 


XIX. 

That the plaintiff’s first claim for refund for 
the taxable year 1953, as set forth in paragraph 
XV above, was allowed in the amount of $1,427.23 
and disallowed as to the remainder by the Com- 
missioner of Internal Revenue by registered mail 
under date of March 18, 1958. 


XX. 
That the plaintiff’s second claim for refund for 
the taxable year 1953, as set forth in paragraph 
XVIII above, was disallowed by the Commissioner 
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of Internal Revenue by registered mail under date 
of September 15, 1958. 


DOE 


That Max J. Kuney Company was a valid part- 
nership for federal income tax purposes during the 
taxable year 1953, consisting of Max J. Kuney, Sr., 
Max J. Kuney, Jr., Max J. Kuney, Sr., as trustee 
for Max J. Kuney III and Caroline I. Kuney, and 
Max J. Kuney, Jr., as trustee for John R. Kuney. 


Xa. 


That by reason of the payment of tax, as set 
forth in paragraph IV above, and by reason of the 
allowance of an overassessment in the amount of 
$1,427.23, as set forth in paragraph XIX above, 
which overassessment has been refunded or credited 
to plaintiff, and by reason of facts set forth herein 
and the refund claims attached hereto, there is now 
due and owing to the plaintiff the sum of $4,149.57, 
together with interest thereon at the rate of 6 per 
cent (6%) per annum from March 15, 1954, until 
paid, said amount having been illegally and er- 
roneously collected by the defendant from the plain- 
tiffs for the taxable year 1953. 


Plaintiff as his third cause of action alleges as 
follows: 
XXIII. 
Plaintiff realleges paragraphs I, II, ITI and IV 
of his first cause of action in haee verba. 
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XXIV. 

That subsequent to the time that the plaintiff 
filed his Federal Income Tax Return for the tax- 
able year 1954, as set out in paragraph IV above, 
the Commissioner of Internal Revenue, by and 
through his agents, conducted an audit investiga- 
tion of the income tax return as filed. On or about 
the 20th day of November, 1957, the Commissioner 
of Internal Revenue mailed a notice of deficiency 
(90 day letter) to the plaintiff in which he de- 
termined that the said plaintiff herein owed addi- 
tional income tax for the taxable year 1954 in the 
amount of $7,080.12, plus interest. 


DONE 
That the said additional tax, plus interest, was 
predicated upon the theory of the Commissioner 
of Internal Revenue that Max J. Kuney Company, 
a partnership between Max J. Kuney, Sr., Max J. 
Kuney, Jr., Max J. Kuney, Sr., as trustee for Max 
J. Kuney III and Caroline I. Kuney, minor children 
of Max J. Kuney, Jr. and Constance K. Kuney, 
and Max J. Kuney, Jr., as trustee for John R. 
Kuney, minor child of Max J. Kuney, Sr. and Olive 
R. Kuney, was invalid for federal income tax pur- 
poses, and that therefore the income of Max J. 
Kuney Company should be taxed only to Max J. 
Kuney, Sr., Max J. Kuney, Jr. and Constance K. 
Kuney. : 
XXXVI. 
That in response to the determination of the 
Commissioner, as set out above, plaintiff, on or 
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about the Sth day of February, 1958, paid to the 

defendant at his Spokane, Washington, office, the 

sum of $8,272.78 for the taxable year 1954, which 

sum included the additional tax asserted to be due, 

plus interest at the rate of 6 per cent (6%) per 

annum. | 
ROG TT. 

That on or about the 19th day of April, 1958, 
the plaintiff filed with the District Director of In- 
teral Revenue at Tacoma, Washington, a timely 
claim for refund of federal income tax for the tax- 
able year 1954 in the total amount of $5,011.14, plus 
interest. The said claim was predicated principally 
upon the ground that Max J. Kuney Company was 
a valid partnership for federal income tax purposes 
during the taxable year 1954. A copy of the refund 
claim and riders thereto as filed is attached hereto, 
marked Exhibit ‘‘E,’’ and made a part of the com- 
plaint by reference. 


2OOV OU 
That the plaintiff’s claim for refund for the tax- 
able year 1954, as set forth in paragraph XX VII 
above, was disallowed by the Commissioner of In- 
ternal Revenue by registered mail under date of 
September 15, 1958. 


XS 


That Max J. Kuney Company was a valid part- 
nership for federal income tax purposes during the 
taxable year 1954, consisting of Max J. Kuney, Sr., 
Max J. Kuney, Jr., Max J. Kuney, Sr., as trustee 
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for Max J. Kuney III and Caroline I. Kuney, and 
Max J. Kuney, Jr., as trustee for John R. Kuney. 


DOXGX, 

That by reason of the payment of taxes, as set 
forth in paragraphs IV and X XVI above, and by 
reason of the facts set forth herein and in the re- 
fund claims attached hereto, there is now due and 
owing to the plaintiff the sum of $5,011.14, together 
with interest thereon at the rate of 6 per cent (6%) 
per annum from February 5, 1958, until paid, said 
amount having been ilegally and erroneously col- 
lected by the defendant from the plaimtiff for the 
taxable year 1904. 


Wherefore, it is prayed that the Court hear this 
proceeding and render Judgment for the plaintiff 
in the amount of $13,662.39 for the taxable year 
1952, $4,149.57 for the taxable year 1953 and $5,- 
011.14 for the taxable year 1954, together with 
interest at the rate of 6 per cent (6%) per annum 
as is provided by law. 


WITHERSPOON, KELLEY, 
DAVENPORT & TOOLE, 


/s/ W. W. WITHERSPOON, 
/3/ W. V. KELLEY, 
/3/ ALLAN H. TOOLE. 


[Endorsed]: Filed February 4, 1960. 
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In the District Court of the United States in the 
Western District of Washington, Northern Division 


No. 4992 


OLIVE R. KUNEY, 
#2 ainianne 


vies 


WILLIAM EH. FRANK, 
Defendant. 


COMPLAINT 


Plaintiff for her first cause of action alleges as 
follows: 

J. 

This action is brought under Title 28, United 
States Code, Section 1340, and under the Internal 
Revenue Laws of the United States, as hereunder 
more fully appears. 

IT. 

The plaintiff herein is and at all times material 
hereto was a citizen of the United States, and over 
the age of twenty-one (21) years. At all times ma- 
terial hereto plaintiff has resided in the City of 
Seattle, County of King, State of Washington. 


ITT. 

The defendant herein is and at all times material 
hereto was the duly appointed and acting District 
Director of Internal Revenue for the District of 
Washington, and said defendant is now residing 
within the Western Judicial District of Washington. 
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ave. 
Plaintiff timely filed her Federal Income Tax 
Return for the taxable year 1952 with the defendant 
at Tacoma, Washington, and paid said defendant 


the following amount of tax, shown as due on her 
return as filed: $70,104.10. 


V. 

That subsequent to the time that the plaintiff 
filed her original Federal Income Tax Return and 
on or about November 15, 1954, plaintiff filed an 
amended Federal Income ‘lax Return for the tax- 
able year 1952 with the defendant at Tacoma, Wash- 
ington, and attached thereto a claim for refund of 
federal income tax for the taxable year 1952 in the 
amount of $10,981.33, plus interest. A copy of the 
refund claim as filed is attached hereto, marked 
Exhibit ‘‘A,’’ and made a part of this complaint 
by reference. 

VI. 

That thereafter, and on or about February 8, 
1956, plaintiff filed with the defendant at Tacoma, 
Washington, a second timely claim for refund of 
federal income tax for the taxable year 1952 in the 
amount of $70,104.10, plus interest. A copy of this 
refund claim as filed is attached hereto, marked 
Exhibit ‘‘B,’’ and made a part of this complaint 
by reference. 

VII. 

That thereafter the Commissioner of Internal 

Revenue, by and through his agents, conducted an 
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audit investigation of the income tax returns as 
filed. On or about the 20th day of November, 1957, 
the Commissioner of Internal Revenue mailed a 
notice of deficiency (90 day letter) to the plaintiff 
in which he determined that the said plaintiff herein 
owed additional income tax for the taxable year 
1952 in the amount of $1,615.22, plus interest. 


VIII. 

That the said additional tax, plus interest, was 
predicated upon the theory of the Commissioner 
of Internal Revenue that Max J. Kuney Company, 
a partnership between Max J. Kuney, Sr., Max J. 
Kuney, Jr., Max J. Kuney, Sr., as trustee for Max 
J. Kuney IIT and Caroline I. Kuney, minor children 
of Max J. Kuney, Jr. and Constance K. Kuney, and 
Max J. Kuney, Jr., as trustee for John R. Kuney, 
minor child of Max J. Kuney, Sr. and Olive R. 
Kuney, was invalid for federal income tax purposes, 
and that therefore the income of Max J. Kuney 
Company should be taxed only to Max J. Kuney, 
Sr., Olive R. Kuney, Max J. Kuney, Jr., and Con- 
stance I<. Kuney. | 

TX. 

That in response to the determination of the Com- 
missioner, as set out above, plaintiff, on or about 
the 5th day of February, 1958, paid to the defendant 
at his Spokane, Washington, office, the sum of $2,- 
089.21 for the taxable year 1952, which sum in- 
cluded the additional tax asserted to be due, plus 
interest at the rate of 6 per cent (6%) per annum. 
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XX, 

That on or about the 19th day of April, 1958, 
the plaintiff filed with the defendant at 'T'acoma, 
Washington, a timely third claim for refund of 
federal income tax for the taxable year 1952 in 
the total amount of $14,289.47, plus interest. The 
said claim was predicated principally but not 
wholly upon the ground that Max J. Kuney Com- 
pany was a valid partnership for federal income 
tax purposes during the taxable year 1952. A copy 
of the third refund claim and riders thereto as 
filed is attached hereto, marked Exhibit ‘‘C,’’ and 
made a part of the complaint by reference. 


XI. 

That on or about the 9th day of February, 1959, 
the plaintiff filed with the defendant at Tacoma, 
Washington, a timely fourth claim for refund of 
federal income tax for the taxable year 1952 in 
the total amount of $20,894.89, plus interest. This 
claim was predicated on the dual grounds that Max 
J. Kuney Company was a valid partnership for 
federal income tax purposes during the taxable 
year 1952 and that plaintiff was entitled to an 
additional deduction in the amount of $9,071.62 for 
fees paid to her attorney in a successful effort to 
obtain additional alimony from her husband for the 
years 1953-1957. A copy of the fourth refund claim 
and riders thereto as filed is attached hereto, marked 
Exhibit ‘‘D,’’ and made a part of the complaint by 
reference. 
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xe 
That the plaintiff’s first and second claims for 
refund for the taxable year 1952, as set forth in 
paragraphs IV and V above, were disallowed by 
the Commissioner of Internal Revenue by registered 
mail under date of March 18, 1958. 


XIII. 

That the plaintifft’s third claim for refund for 
the taxable year 1952, as set forth in paragraph 
IX above, was disallowed by the Commissioner of 
Internal Revenue by registered mail under date 
of September 15, 1958. 


ORNS. 

That the plaintiff’s fourth claim for refund for 
the taxable year 1952, as set forth in paragraph 
XI above, was allowed in the amount of $2,089.21 
plus interest from February 5, 1958, and refund 
of such amount was made on or about December 
1, 1959. 

XV. 

That Max J. Kuney Company was a valid pari- 
nership for federal income tax purposes during 
the taxable year 1952, consisting of Max J. Kuney, 
Sr., Max J. Kuney, Jr., Max J. Kuney, Sr., as 
trustee for Max J. Kuney III and Caroline I. 
Kuney, and Max J. Kuney, Jr., as trustee for John 
R. ikuney. 

XVI. 

That by reason of the payment of tax, as set 

forth in paragraph IV above, and by reason of 
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facts set forth herein and in the refund claims 
attached hereto, there is now due and owing to 
the plaintiff the sum of $14,289.47, together with 
interest at six per cent (6%) per annum from 
March 15, 1953, until paid, said amount having been 
illegally and erroneously collected by the defendant 
from the plaintiff for the taxable year 1952. 


Wherefore, it is prayed that the Court hear this 
proceeding and render Judgment for the plaintiff 
in the amount of $20,894.89 for the taxable year 
1952, together with interest at the rate of 6 per cent 
(6%) per annum as is provided by law. 


WITHERSPOON, KELLEY, 
DAVENPORT & TOOLH, 


/3/ W. W. WITHERSPOON, 
/s/ W. V. KELLEY, 
/s/ ALLAN H. TOOLE. 


[Endorsed]: Filed February 4, 1960. 
[Title of District Court and Cause. | 
Civil No. 4990 
ANSWER 


First Cause of Action 


Defendant, William HE. Frank, by his attorney in 
answer to the Complaint states: 
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1. 

Admits the allegations contained in paragraph 
numbered I thereof. 

2. 

Admits the allegations contained in paragraph 
numbered II thereof. 

3. 

Admits the allegations contained in paragraph 
numbered ILI thereof. 

+. 

Aduiuts the allegations contained in paragraph 
numbered IV thereof. 

D. 

Admits the allegations contained in paragraph 
numbered V thereof, except denies each and every 
allegation of fact set forth in the amended tax re- 
turn and in the claim for refund. 


6. 

Admits the allegations contained in paragraph 
numbered VI thereof. 

7, 

Denies the allegations contained in paragraph 
numbered VII thereof, except admits that the Com- 
missioner of Internal Revenue assessed additional 
taxes on the grounds that Max J. Kuney, Sr., as 
Trustee, and Max J. Kuney, Jr., as Trustee, are not 
properly recognized for tax purposes as partners in 
Max J. Kuney Company, a partnership. 


| oe 
Admits the allegations contained in paragraph 
numbered VIIT thereof. 
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a) 


Admits the allegations contained in paragraph 
numbered IX thereof, except denies each and every 
allegation of fact set forth in the claim for refund. 


iG: 
Admits the allegations contained in paragraph 


numbered X thereof. 
11. 


Admits the allegations contained in paragraph 


numbered XI thereof. 
a: 


Denies the allegations contained in paragraph 
numbered XII thereof. 
ig. 


Denies the allegations contained in paragraph 
numbered XIII thereof. 


Second Cause of Action 


14. 
Realleges the answers made in Count One in 
paragraphs numbered 1, 2, 3, and 4, herein. 


15. 


Admits the allegations contained in paragraph 
numbered XV thereof, except denies each and every 
allegation of fact set forth in the claim for refund. 


16. 
Admits the allegations contained in paragraph 
numbered XVI thereof. 
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17. 

Denies the allegations contained in paragraph 
numbered XVII thereof, except admits that the 
Commissioner of Internal Revenue assessed addi- 
tional taxes on the grounds that Max J. Kuney, Sr., 
as Trustee, and Max J. Kuney, Jr., as Trustee, are 
not properly recognized tor tax purposes as part- 
ners in Max J. Kuney Company, a partnership. 


ths. 

Admits the allegations contained in paragraph 
numbered XVIJi thereof, except denies each and 
every allegation of fact set forth in the claim for 
rerund. 

1) 

Admits the allegations contained in paragraph 

numbered XIX thereof. 


20. 
Admits the allegations contained in paragraph 
numbered XX thereof. 


Ze 
Denies the allegations contained in paragraph 
numbered X XI thereof. 


22. 
Denies the allegations contained in paragraph 
numbered X XIT thereof. 


Third Cause of Action 


ae 
Realleges the answers made in Count One in 
paragraphs numbered 1, 2, 3, and 4, herein. 
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24. 
Admits the allegations contained in paragraph 
numbered XXIV thereof. 


20. 

Denies the allegations contained in paragraph 
numbered XXV thereof, except admits that the 
Commissioner of Internal Revenue assessed addi- 
tional taxes on the grounds that Max J. Kuney, Sr., 
as ‘Trustee, and Max J. Kuney, Jr., as T'rustee, are 
not properly recognized for tax purposes as part- 
ners in Max J. Kuney Company, a partnership. 


26. 
Admits the allegations contained in paragraph 
numbered XX VI thereof. 


27. 

Admits the allegations contained in paragraph 
numbered XX VII thereof, except denies each and 
every allegation of fact set forth in the claim for 
refund. 

28. 

Admits the allegations contained in paragraph 

numbered XX VIIT thereof. 


oo 
Denies the allegations contained in paragraph 
numbered X XIX thereof. 


30. 
Denies the allegations contained in paragraph 
numbered XXX thereof. 
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Alternative Defense 


Defendant alleges that in the event the Court 
should find for plaintiff that Max J. Kuney, Sr., as 
T'rustee, and Max J. Kuney, Jr., as Trustee, were 
bona fide partners in Max J. Kuney Company for 
federal income tax purposes, plaintiff 1s neverthe- 
less not entitled to a refund of the entire amount 
claimed, since there has been an improper allocation 
of partnership income among the partners as 
claimed in the partnership returns for the years in- 
volved. A determination for the taxpayer on the 
issue raised by the complaint will require a reallo- 
cation of the income to the partners giving to each 
the share to which he is entitled, taking into con- 
sideration the earnings due to his labor and/or his 
capital contribution to the partnership. It is further 
alleged that plaintifis are required to prove that 
their taxes have been overpaid and the exact amount 
of such overpayment before they are entitled to any 
recovery of said tax. 


Wherefore, defendant prays that the Complaint 
be dismissed with prejudice and the cost be assessed 
against the plaintiff. 


/s/ CHARLES P. MORIARTY, 
United States Attorney, 
Attorney for Defendant. 
Duly verified. 


[Endorsed]: Filed April 4, 1960. 
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[Title of District Court and Cause. ] 


Civil No. 4991 
ANSWER 


First Cause of Action 


Defendant, William E. rank, by his attorney in 
answer to the Complaint states: 


1. 

Admits the allegations contained in paragraph 
numbered I thereof. 

2. 

Admits the allegations contained in paragraph 
numbered II thereof. 

3. 

Admits the allegations contained in paragraph 
numbered III thereof. 

4. 

Admits the allegations contained in paragraph 
numbered IV thereof. 

D. 

Admits the allegations contained in paragraph 
numbered V thereof, except denies each and every 
allegation of fact set forth in the amended tax re- 
turn and in the claim for refund. 


6. 


Admits the allegations contained in paragraph 
numbered VI thereof. 
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A 


Denies the allegations contained in paragraph 
numbered VIT thereof, except admits that the Com- 
missioner of Internal Revenue assessed additional 
taxes on the grounds that Max J. Kuney, Sr., as 
Trustee, and Max J. Kcuney, Jr., as Trustee, are not 
properly recognized for tax purposes as partners 
in Max J. Kuney Company, a partnership. 


8. 
Admits the allegations contained in paragraph 
numbered VIII thereof. 


a 


Admits the allegations contained in paragraph 
numbered 1X thereof, except denies each and every 
allegation of fact set forth in the claim for refund. 


10. 
Admits the allegations contained in paragraph 
numbered X thereof. 
1h 
Admits the allegations contained in paragraph 
numbered XI thereof. 
12. 


Denies the allegations contained in paragraph 
numbered XIT thereof. 


inex 


Denies the allegations contained in paragraph 
numbered XIII thereof. 
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Second Cause of Action 


14, 


Realleges the answers made in Count One in 
paragraphs numbered 1, 2, 3, and 4, herein. 


15. 
Admits the allegations contained in paragraph 
numbered XV thereof, except denies each and every 
allegation of fact set forth in the claim for refund. 


16. 
Admits the allegations contained in paragraph 
numbered XVI thereof. 


a7, 

Denies the allegations contained in paragraph 
numbered XVII thereof, except admits that the 
Commissioner of Internal Revenue assessed addi- 
tional taxes on the grounds that Max J. Kuney, Sr., 
as Trustee, and Max J. Kuney, Jr., as Trustee, are 
not properly recognized for tax purposes as part- 
ners In Max J. Kuney Company, a partnership. 


18. 

Admits the allegations contained in paragraph 
numbered XVIII thereof, except denies each and 
every allegation of fact set forth in the claim for 
refund. 

1g) 

Admits the allegations contained in paragraph 

numbered XIX thereof. 
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20. 
Admits the allegations contained in paragraph 
numbered XX thereof. 


21. 
Denies the allegations contained in paragraph 
numbered X XI thereof. 


22. 
Denies the allegations contained in paragraph 
numbered XXII thereof. 


Third Cause of Action 


Da. 
Realleges the answers made in Count One in para- 
eraphs numbered 1, 2, 3, and 4, herein. 


24, 
Admits the allegations contained in paragraph 
numbered XXIV thereof. 


2d. 

Denies the allegations contained in paragraph 
numbered XXV thereof, except admits that the 
Commissioner of Internal Revenue assessed addi- 
tional taxes on the grounds that Max J. Kuney, Sr., 
as Trustee, and Max J. Kuney, Jr., as Trustee, are 
not properly recognized for tax purposes as part- 
ners in Max J. Kuney Company, a partnership. 


26. 
Admits the allegations contained in paragraph 
numbered XX VI thereof. 
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2h 
Admits the allegations contained in paragraph 
numbered X XVII thereof, except denies each and 
every allegation of fact set forth in the claim for 
refund. 
28. 
Admits the allegations contained in paragraph 
numbered XXVIII thereof. 


29, 
Denies the allegations contained in paragraph 
numbered X XIX thereof. 


30. 
Denies the allegations contained in paragraph 
numbered XXX thereof. 


Alternative Defense 


Defendant alleges that in the event the Court 
should find for plaintiffs that Max J. Kuney, Sr., 
as Trustee, and Max J. Kuney, Jr., as Trustee, were 
bona fide partners in Max J. Kuney Company for 
federal income tax purposes, plaintiffs are neverthe- 
less not entitled to a refund of the entire amount 
claimed, since there has been an improper allocation 
of partnership income among the partners as 
claimed in the partnership returns for the years 
involved. A determination for the taxpayer on the 
issue raised by the complaint will require a reallo- 
cation of the income to the partners giving to each 
the share to which he is entitled, taking into con- 
sideration the earnings due to his labor and/or his 
capital contribution to the partnership. It is further 
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alleged that plaintiffs are required to prove that 
their taxes have been overpaid and the exact amount 
of such overpayment before they are entitled to any 
recovery of said tax. 


Wherefore, defendant prays that the Complaint 
be dismissed with prejudice and the cost be assessed 
against the plaintiffs. 


/s/ CHARLES P. MORIARTY, 
United States Attorney, 
Attorney for Defendant. 
Duly verified. 


[ Endorsed]: Filed April 4, 1960. 


ee 


| Title of District Court and Cause. | 
Civil No. 4992 
ANSWER 


First Cause of Action 


Defendant, William Hi. Frank, by his attorney in 
answer to the Complaint states: 


iE 
Admits the allegations contained in paragraph 
numbered I thereof. 
2. 
Admits the allegations contained in paragraph 
numbered II thereof. 
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2. 
Admits the allegations contained in paragraph 
numbered III thereof. 


4, 
Admits the allegations contained in paragraph 
numbered IV thereof. 


a 
Admits the allegations contained in paragraph 
numbered V thereof, except denies each and every 
allegation of fact set forth in the amended tax re- 
turn and in the claim for refund. 


6. 
Admits the allegations contained in paragraph 
numbered VI thereof, except denies each and every 
allegation of fact set forth in the claim for refund. 


7. 
Admits the allegations contained in paragraph 
numbered VII thereof. 


8. 

Denies the allegations contained in paragraph 
numbered VIII thereof, except admits that the 
Commissioner of Internal Revenue assessed addi- 
tional taxes on the grounds that Max J. Kuney, Sr., 
as Trustee, and Max J. Kuney, Jr., as Trustee, are 
not properly recognized tor tax purposes as part- 
ners in Max J. Kuney Company, a partnership. 


Bi, 
Admits the allegations contained in paragraph 
numbered IX thereof. 
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10. 


Admits the allegations contained in paragraph 
numbered X thereof, except denies each and every 
allegation of fact set forth in the claim for refund. 


dbl 


Admits the allegations contained in paragraph 
numbered XI thereof, except denies each and every 
allegation of fact set forth in the claim for refund. 


12. 


Admits the allegations contained in paragraph 
numbered XII thereof. 


Ais 


Admits the allegations contained in paragraph 
numbered XIII thereof. 


14, 


Admits the allegations contained in paragraph 
numbered XIV thereof. 


1. 


Denies the allegations contained in paragraph 
numbered XV thereof. 


16. 
Denies the allegations contained in paragraph 
numbered XVI thereof. 


Alternative Defense 


Defendant alleges that in the event the Court 
should find for plaintiff that Max J. Kuney, Sr., as 
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Trustee, and Max J. Kuney, Jr., as Trustee, were 
bona fide partners in Max J. Kuney Company for 
federal income tax purposes, plaintiff is nevertheless 
not entitled to a refund of the entire amount 
claimed, since there has been an improper alloca- 
tion of partnership income among the partners as 
claimed in the partnership returns for the years in- 
volved. A determination for the taxpayer on the 
issue raised by the Complaint will require a reallo- 
eation of the income to the partners giving to each 
the share to which he is entitled, taking into con- 
sideration the earnings due to his labor and/or his 
capital contribution to the partnership. It is further 
alleged that plaintiffs are required to prove that 
their taxes have been overpaid and the exact amount 
of such overpayment before they are entitled to any 
recovery of said tax. 


Wherefore, defendant prays that the Complaint 
be dismissed with prejudice and the case be assessed 
against the plaintiff. 


/3s/ CHARLES P. MORIARTY, 
United States Attorney, 
Attorney for Defendant. 
Duly verified. 


[Endorsed]: Filed April 4, 1960. 
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Civil No. 4990, 4991, and 4992 


DEFENDANT’S MOTION FOR SUMMARY 
JUDGMENT 


Pursuant to Rule 56 of the Federal Rules of Civil 
Procedure the defendant, by his attorney, moves the 
Court to enter an order of summary judgment 
against plaintiffs in each of the above-entitled cases 
on the ground that there is no genuine issue of any 
material fact concerning the provisions of the trust 
instruments created by taxpayers in 1952. A copy of 
each of the aforementioned trust instruments which 
were attached to the fiduciary returns of each of 
the trusts for the first taxable year (1952) are at- 
tached hereto and made a part hereof. 


Vithout waiving any of the defenses heretofore 
raised by the defendant with respect to the family 
partnership issue, the defendant is, as a matter of 
law, entitled to judgment. This contention is 
founded on the fact that there is no issue concern- 
ing the evidentiary nature of the trust agreements. 
It is by virtue of said agreements that taxpayers 
claim to have created trustees as partners in the 
Max J. Kuney Company in, e.g., paragraphs VII 
and VIII of the complaints filed herein. The con- 
trols retained by the grantors makes the income 
taxable to said grantors by virtue of the pertinent 
sections of the Internal Revenue Code as judicially 
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interpreted by the Courts aside from the issues con- 
cerning the validity of the trustees as partners. 


Defendant’s points and authorities in support of 
this motion will be filed on or before the date set 
for hearing thereon. 


/s/ CHARLES P. MORTARTY, 
United States Attorney ; 


/s/ JOSEPH C. McKINNON, 
Assistant United States 
Attorney. 


Certificate of service by mail attached. 


| Endorsed]: Filed July 5, 1960. 


[ Title of District Court and Cause. | 
Civil No. 4990, 4991, and 4992 


PLAINTIFF’S AFFIDAVIT IN OPPOSITION 
TO DEFENDANT’S MOTION FOR SUM- 
MARY JUDGMENT 


County of Spokane, 
State of Washington—ss. 


I, Max J. Kuney, being first on oath duly sworn, 
depose and say: 


T am the Trustee under that certain Trust Agree- 
ment dated February 11, 1952, between Max J. 
Kuney, Jr., and Constance K. Kuney, Grantors, and 
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myself as Trustee. I am the father of Max J. Kuney, 
JY. 


In my capacity as Trustee of said trust I have 
never been and am not now subservient to the will 
of the Grantor, Max J. Kuney, Jr. The Grantor ex- 
pects me to and I do exercise my own judgment and 
diseretion in the affairs of the trust estate, both 
with respect to the administration of the trust and 
distributions of income and corpus. 


i am the Grantor of that certain trust dated Feb- 
ruary 11, 1952, between Max J. Kuney, as Grantor, 
and Max J. Kuney, Jr., as ‘'rustee. The said Max 
J. Kuney, Jr., Trustee, is my son. My son in his 
capacity as Trustee has never been and is not now 
subservient to me in any manner whatsoever. I 
expect him to, and he does, exercise his own judg- 
ment and discretion in the affairs of such trust 
estate, both with respect to the administration of 
the trust and distributions of Income and corpus. 


/s/ MAX J. KUNEY. 


Subseribed and sworn to before me this 20th day 
of July, 1960. 


[Seal] /s/ ALLAN H. TOOLE, 
Notary Public in and for the State of Washington, 
Residing at Spokane. 


[Endorsed]: Filed July 22, 1960. 
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Civil No. 4990, 4991, and 4992 


PLAINTIFE’S AFFIDAVIT IN OPPOSITION 
LTO DEFENDANT’S MOTION FOR SUM- 
MARY JUDGMENT 


County of Spokane, 
State of Washineton—ss. 


I, Max J. Kuney, Jr., being first on oath duly 
sworn, depose and say: 


J am the Trustee under that certain Trust Agree- 
ment dated February 11, 1952, between Max J. 
Kuney as Grantor and myself as Trustee. I am 
the son of Max J. Kuney and am 42 years of age. 


In my capacity as Trustee of said trust I have 
never been and am not now subservient to the will 
of the Grantor, Max J. Kuney. The Grantor expects 
me to and I do exercise my own Judgment and dis- 
cretion in the affairs of the trust estate, both with 
respect to the administration of the trust and dis- 
tributions of income and corpus. 


I am one of the Grantors of that certain trust 
dated February 11, 1952, between Max J. Kuney, 
Jr., and Constance K. Kuney as Grantors and Max 
J. Kuney as Trustee. The said Max J. Kuney, Trus- 
tee, is my father. My father in his capacity as Trus- 
tee has never been and is not now subservient to me 
in any manner whatsoever. I expect him to, and he 
does, exercise his own judgment and discretion in 
the affairs of such trust estate, both with respect to 
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the administration of the trust and distribution of 
income and corpus. 


/3/ MAX J. KUNEY, JR. 


Subseribed and sworn to before me this 19th day 
of July, 1960. 


[Seal] /s/ WILLIAM B. PETERSEN, 
Notary Puble in and for the State of Washington, 
Residing at Spokane. 


| Endorsed]: Filed July 22, 1960. 


— 


[ Pitie of District Court and Cause. | 
Civil No. 4990, 4991, and 4992 


MEMORANDUM DECISION 


The record now before the court on defendant’s 
motion for summary judgment, including the briefs 
of the parties and the authorities cited therein, has 
been fully examined. 


Under Helvering v. Clifford, 309 U.S. 31 (1940), 
the ultimate question to be resolved in these cases 
is whether in each instance the trustor is shown by 
all of the facts and circumstances relating to the 
grant and conduct of the trust to be in substance 
and for practical purposes the owner of the trust 
corpus even though not technically so. 
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Defendant contends that an affirmative answer to 
the stated question is required as a matter of law 
on the face of the trust documents, such being the 
only basis on which summary judgment is sought 
or can be granted. In the particular circumstances 
now presented, the contention cannot be sustained. 
A trial on the merits is required to allow considera- 
tion of evidence as to all factors pertinent to the 
ultimate question for decision. 


Defendant’s motion for summary judgment is 
denied. Exception allowed. 


Dated this 9th day of August, 1960. 
/3/ GHORGE H. BOLDT, 
United States District Judge. 


[Endorsed]: Filed August 10, 1960. 


[Title of District Court and Cause. ] 
Civil No. 4990, 4991, and 4992 


PRE-TRIAL ORDER 


As a result of pre-trial conferences heretofore 
had whereat the plaintiffs were represented by 
Allan H. Toole, E. Glenn Harmon and Scott B. 
Lukins, of Witherspoon, Kelley, Davenport & 
Toole, their attorneys, and defendant was repre- 
sented by Charles P. Moriarty, United States At- 
torney, and Dale E. Anderson, Department of Jus- 
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tice, his attorneys, the following Issues of Fact and 
Law were framed and exhibits identified: 


Admitted Facts: 
The following are admitted facts: 


1. These are civil actions against the District 
Director of Internal Revenue for the refund of in- 
come taxes paid by the plaintiffs for the years 1952, 
1953 and 1954, arising under and by virtue of the 
Internal Revenue laws of the United States of 
which this Court has jurisdiction under the pro- 
visions of Title 28, United States Code, Section 
1340. Said actions involve common questions of fact 
and law and are to be consolidated for trial pur- 
suant to Rule 42 of the Federal Rules of Civil Pro- 


cedure. 


2. The plaintiffs are and at all times material 
hereto were citizens of the United States and over 
the age of 21 years. At all times material hereto the 
plaintiffs, Olive R. Kuney and Max J. Kuney, Sr., 
have resided in the City of Seattle, County of King, 
State of Washington, and the plaintiffs, Max J. 
Kuney, Jr., and Constance K. Kuney, were hus- 
band and wife, and have resided in the City of Spo- 
kane, County of Spokane, State of Washington. 


3. The defendant, Wilham E. Frank, is and at 
all times material hereto was duly appointed an act- 
ing District Director of Internal Revenue for the 
District of Washington, and said defendant is now 
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residing in the Western Judicial District of Wash- 
ington. 


4. For each of the calendar years involved in 
this proceeding, the plaintiffs timely filed with the 
defendant Federal Income tax returns indicating 
income taxes due, which were timely paid, as fol- 


lows: 

Plaintiff Year Amount of Tax 
Witwer ls Kuney....-....-....:c20----cc--00 1952 $ 70,104.10 
lem@ere KUNG OL. 2... 19aZ 69,447.03 
Witaeweey Kiney, Sr. ...-..1......:.-.-... 1953 22,605.64 
Pike KUney, SY. ......-eeccceecece 1954 11,510.76 
Max J. Kuney, Jr., and 

Constance K. Kuney................ 1952 133,988.06 
Max J. Kuney, Jr., and 

Constanee K. Kuney................ 19538 26,840.04 
Max J. Kuney, Jr., and 

Constance K. Kuney................ 1954 19 bot 


5. On or about November 20, 1957, the Commis- 
sioner of Internal Revenue mailed to plaintiffs his 
statutory notices of deficiency (‘‘90 Day Letter’’) 
determining deficiencies and overassessments against 
the plaintiffs for the years involved in this proceed- 
ing. On or about February 5, 1958, the plaintiffs 
paid or caused to be paid to the defendant the de- 
ficiencies so determined together with interest 
thereon and on or about March 31, 1958, the Com- 
missioner paid to the plaintiffs the overassessments 
so determined together with interest thereon as fol- 


lows: 


sy) Maz Kuney, Jr., et ux., et al., vs. 
Interest 
Deficiency or Paid by 
Calendar (Overassessment) Plaintiffs 
Plaintiff Year Determined (Defendant) 
Olive hue Kaien sere 1952 $1,615.22 $ 473.99 
Olive R. Kuney...................--- 1952 (Rolo. 22)" 692.87) 
Max Je Kuneyamor.re......-.. 1952 1,087.24 319.05 
Wigpe al, (Kuril Sig aeons 1953 ( 1,427.23) 343.94) 
Max) SKniev sr. 2... 1954 7,080.12 1,192.66 
Max J. Kuney, Jr., and 
Constance K. Kuney........ 1952 7,960.92 2,336.15 
Max J. Kuney, Jr., and 
Constanee K. Kuney........ 1953 ( Daten 14.39) 
Max J. Kuney, Jr., and 
Constance K. Kuney........ 1954 Toa07 1,295.35 


*Paid on or about December 1, 1959. 


6. Timely claims for refund were filed by plain- 
tiffs and were disallowed by registered letter from 
the Commissioner of Internal Revenue as follows: 


Name 


Olive R. Kuney 


Max J. Kuney, 


Max J. Kuney, 
& Constance K. 
Kuney 


Date Claim 
Filed 


Disallowed 

eee 12/ 2/54 3/18/58 

2/20/56 3/18/58 

4/22/58 DMS 56 
Partial Refund 

2/13/99 “1/24/59 

Sie 82/34 3/18/58 

2/13/56 3/18/58 

4/12/58 O75 a6 

12/ 2/54 2/8) 38 

4/10/58 9/15/58 

4/12/58 O/ 15y ie 

A i ey ay iA 3/18/58 

4/16/58 O/ lay 3S 

27 27 ok 3/18/58 

4/16/58 I) Ike) fare) 

4/16/58 7/57 ae 


Date Claim Taxable 


Year 
1952 
1952 
1952 


1952 


1952 
1952 
1952 
1958 
1953 
1954 


1952 
1952 
1953 
1953 
1954 


Amount of 
Claim 


$10,981.33 
70,104.10 
14,289.47 


20,894.89 


10,956.16 
69,366.03 
13,662.39 
2,212.86 
4149.57 
5,011.14 


20,827.04 
35,076.95 
2012.70 
5,085.09 
5,791.67 
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These claims for refund were predicated princi- 
pally upon the claim that Max J. Kuney Company 
was a valid partnership consisting of the following 
persons: 


1. Max J. Kuney, Sr. (and his wife, Olive R. 
Kuney, as community property, for the calendar 
year 1952 only); 


2. Max J. Kuney, Jr. (and his wife, Constance 
K. Kuney, as community property, for all three 
calendar years) ; 


3. Max J. Kuney, Sr. (as trustee) ; 
4. Max J. Kuney, Jr. (as trustee). 


The claims for refund now before the Court are 
the following: 


Name Year Amount 

SO Winemen ete UNC Y..... ccs -.- 2 bet. sa nce 1952 $14,289.47 
WEEePICUNeY, OF. 2.22. 1952 13,602.50 
1953 4,149.57 

1954 5,011.14 

Max J. Kuney, Jr., and US yz 35,076.95 
Constanee K. Kuney 1953 5,085.09 
1954 DSN 


7, On or about February 4, 1960, the date of 
filing the summons and complaints herein, no statute 
of limitations had run which would bar any of the 
plaintiffs herein from bringing an action for the 
recovery of any or all Federal income taxes and 
interest thereon paid by the plaintiffs for the calen- 
dar years 1952, 1953 and 1954. 
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8. The salaries paid by the partnership to the 
partners Max J. Kuney, Sr., and Max J. Kuney, Jr., 
for each of the calendar years involved in this pro- 
ceeding were as follows: 


Partner 1952 1953 1954 
Max J. Kuney, Sr. -.....$25,000.00 $10,000.00 $5,000.00: 
Max J. Kuney, Jr. ...... 25,000.00 10,000.00 5,000.00 


9. The income of the partnership, Max J. Kuney 
Company, for each of the calendar years involved 
in this proceeding, which was available for distribu- 
tion among the partners for Federal income tax 
purposes (prior to allowance of partners’ salaries) 
was as follows: 


Calendar Year 
Class of Income 1952 1953 1954 
Ordinary income .......... $419,346.59 $85,796.42 $55,571.02 
Net long term 
Carol valle Oa iiaaeeneemennenece 31,078.49 13,807.35 63,352.58 


10. On or about February 11, 1952, Max J. 
Kuney Jr., and Constance K. Kuney as Grantors, 
and Max J. Kuney, Sr., as Trustee, made and ex- 
ecuted a Trust Agreement, a copy of which is at- 
tached hereto as Plaintiffs’ Exhibit No. 1. 


11. On or about February 11, 1952, Max J. 
Kuney, Sr., as Grantor, and Max J. Kuney, Jr., as 
Trustee, made and executed a Trust Agreement, a 
copy of which is attached hereto as Exhibit No. 2. 


12. The plaintiffs, Max J. Kuney, Jr., and Con- 
stance K. Kuney, each duly and timely filed with the 
District Director of Internal Revenue at Tacoma, 
Washington, Federal gift tax returns for the calen- 
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dar year 1952, each indicating a gift to Max J. 
Kuney, Sr., as Trustee under the Trust Agreement 
attached hereto as Plaintiffs’ Exhibit No. 1 of one- 
half of an undivided interest in the donors’ capital 
account in the partnership of Max J. Kuney Com- 
pany equal to the sum of $100,000.00. Copies of said 
Federal gift tax returns are attached hereto as Eix- 
hibits 3 and 4. Said plaintiffs also filed Washington 
State gift tax returns with Inheritance Tax Divi- 
sion of the Washington State Tax Commission at 
Olympia, Washington, for said calendar year in- 
dicating said gift. Copies of said Washington State 
eift tax returns are attached hereto as Exhibits 5 
and 6. The plaintiffs, Max J. Kuney, Jr., and Con- 
stance K. Kuney, each duly and timely paid to the 
District Director of Internal Revenue the gift tax 
due as disclosed by said Federal gift tax returns, 
and to the Washington State Inheritance Tax Divi- 
sion the gift tax due as disclosed by said State gift 
tax returns. 


13. The plaintiff, Max J. Kuney, Sr., dulv and 
timely filed with the District Director of Internal 
Revenue at Tacoma, Washington, a Federal gift tax 
return for the calendar year 1952, indicating a gift 
to Max J. Kuney, Jr., as Trustee under the Trust 
Agreement attached hereto as Hixhibit No. 2 of an 
undivided interest in the donor’s capital account in 
the partnership of Max J. Kuney Company equal to 
the sum of $100,000.00. A copy of said Federal gift 
tax return is attached hereto as Plaintiffs’ Exhibit 
No. 7. Said plaintiff also filed a Washington State 


o6 


Date 
1952 


1953 


1954 
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eift tax return with the Inheritance Tax Division 
of the Washington State Tax Commission at 
Olympia, Washington, for said calendar year indi- 
cating said gift. A copy of said Washington State 
eift tax return is attached hereto as Exhibit No. 8. 
The plaintiff, Max J. Kuney, Sr., duly and timely 
paid to the District Director of Internal Revenue 
the gift tax due as disclosed by said gift tax return, 
and duly and timely paid to the Washington State 
Tax Commission the gift tax due as disclosed by 
said State gift tax return. 


14. During each of the calendar years involved 
in this proceeding capital was a material income 
producing factor in the partnership of Max J. 
Kuney Company. 


15. During each of the following calendar years 
the following distributions of trust income were 
made in cash by Max J. Kuney as T'rustee to the 
following named beneficiaries of the trusts created 
by Max J. Kuney, Jr., and Constance K. Kuney, 


to wit: 
Trust for Benefit of 


Distributee (Beneficiary) Carney = Kuney, it Richargeee Kuney 
CarohmemiiGune y= 222 $10,000.00 
Max J. Kuney, ITI ............ $10,000.00 
Lorraine B. Kuney............ 1,800.00 1,800.00 
C. H. & Mabel Bentley.... 2,400.00 2,400.00 
SOlite Hee INWUITN G72 22. --25-225--22 $18,788.72 
Lorraine B. Kuney............ 1,000.00 1,000.00 
C. H. & Mabel Bentley..... 2,400.00 2,400.00 
C. H. & Mabel Bentley.... 2,400.00 2,400.00 
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16. For each of the calendar years involved in 
this proceeding, the partnership timely filed Federal 
partnership income tax returns. Copies of said in- 
come tax returns are attached hereto as plaintiffs’ 
Exhibits 9 through 11 as shown by the following 
table: 


Partnership Return Exhibit 
of Income for Year Number 
ioe (orieinal) 2.2... g 
Hae Arend ) ye erase 10 
IOs (Corel eal Ti) ee ee Hi 
Were CAIMENCOC) 282 cat 2 
100 Oe EMO 89 to eee 13 


17. For each of the calendar years involved in 
this proceeding, Max J. Kuney, Jr., as Trustee for 
John R. Kuney; Max J. Kuney as ‘Trustee for 
Caroline I. Kuney; and Max J. Kuney as Trustee 
for Max J. Kuney, III, timely filed Federal fidu- 
ciary income tax returns and paid the income taxes 
due per said returns. Copies of said income tax re- 
turns are attached hereto as plaintiffs’ Exhibits 14 
through 22, as shown by the following table: 


Tax Exhibit 
Taxpayer Year Paid Number 


Max J. Kuney, Jr., as 
Trustee for John R. Kuney........ 1952 $7,157.96 14 


Max J. Kuney, Jr., as 
Trustee for John R. Kuney.......... 1953 2,012.54 15 


Max J. Kuney, Jr., as 
Trustee for John R. Kuney.......... 1954 1,211.58 16 


Max J. Kuney as Trustee 


hor Caroline. VT. Koumey in. c4.. 1952 2,378.00 17 
Max J. Kuney as Trustee 
for Caroline I. Kuney.................... 1953 268.70 18 


Max J. Kuney as Trustee 
for Caroline I. Kuney.................... 1954 286.72 19 
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Tax Exhibit 
Taxpayer Year Paid Number 
Max J. Kuney, Sr., as Trustee nll 
foruvax J. gem yew LIT once 1952 2,378.00 20 
Max J. Kuney, Sr., as Trustee 
Torsion. tuney, Mtl. 1953 268.70 21 
Max J. Kuney, Sr., as Trustee 
Fore Vicieeeemoumey, TET 7.2.2.2 1954 286.72 22 


Said amounts of tax plus interest was refunded to 
the trusts by the Commissioner of Internal Revenue. 


Issues of Fact 


The following are the Issues of Fact to be de- 
termined by the jury herein: 


1. Under all the facts and circumstances, were 
the trusts hereinabove referred to, created by Max 
J. Kuney, Sr., and by Max J. Kuney, Jr., and Con- 
stance K. Kuney, valid and etfective transfers in 
trust for Federal income tax purposes? The answer 
to this question depends on all the facts and cireum- 
stances surrounding the creation of said trusts, the 
conduct and operation of the business and of the 
trusts and the rights and duties contained in the 
pertinent instruments. 


2-A. Was Max J. Kuney, Sr., as Trustee of the 
trust created by Max J. Kuney, Jr., and Constance 
ix. Kuney, subservient to the wishes of the Grantor, 
Max J. Kuney, Jr., in deciding to accumulate the 
remaining trust income for the benefit of the minor 
beneficiaries rather than distributing the same? If 
he were subservient, then one-half of the trust in- 
come is taxable to such grantor for the year 1954. 
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B. Was Max J. Kuney, Jr., as Trustee of the 
trust created by Max J. Kuney, Sr., subservient to 
the wishes of said Grantor in deciding to accumu- 
late the income of the trust for the benefit of the 
minor beneficiary rather than distributing the same? 
If he was subservient, defendant is entitled to judg- 
ment for the year 1954. 


3-A. During each of the calendar years involved 
in this proceeding, was Max J. Kuney, Sr., as Trus- 
tee under the T'rust Agreement hereinabove referred 
to, the real owner for Hederal income tax purposes 
of a partnership interest in Max J. Kuney Com- 
pany, a partnership? Did the grantor retain controls 
over the trust property which were inconsistent with 
a bona fide transfer of ownership ? 


B. During each of the calendar years involved 
in this proceeding, was Max J. Kuney, Jr., as Trus- 
tee under the Trust Agreement hereinabove referred 
to, the real owner for Federal income tax purposes 
of a partnership interest in Max J. Kuney Com- 
pany, a partnership? Did the grantor retain controls 
over the trust property which were inconsistent with 
a bona fide transfer of ownership. 


4. Were the salaries paid to Max J. Kuney, Sr., 
and Max J. Kuney, Jr., during each of the calendar 
years involved in this proceeding by Max J. Kuney 
Company, a partnership, reasonable compensation 
for services rendered to the partnership by said per- 
sons? If not, what were reasonable salaries to be 
paid to such persons during such years for such 
purposes? 
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5. There is no issue of fact regarding the legal- 
ity of the trusts under the Laws of Washington. 
There is an issue of fact as to the validity of the 
trusts as partners in the Max J. Kuney Company 
under the Laws of Washington. 


Issues of Law 


1. Does the Court’s denial of defendant’s motion 
for summary judgment herein preclude further con- 
sideration at this time of whether the grantors are 
taxable on the trust income as a matter of law 
under Section 167 of the 19389 Code or Section 677 
of the 1954 Code? if the auswer to this question is 
negative, then the following Issues of Law are pre- 
sented : 


(a) Was the income of each of the trusts dis- 
tributable to the grantors of those trusts by the re- 
spective trustees as parents within the meaning of 
Section 167 of the 1939 Code and of Section 677 of 
the 1954 Code? 


(b) As a matter of law, are any funds which 
may be distributed to a parent-grantor under Art. 
I, Sec. 6 (of the trust wherein Max J. Kuney, Sr. is 
the grantor) or Art. UI, Sec. 7 (of the trust wherein 
Max J. Kuney, Jr., and Constance K. Kuney are 
the grantors) of the trusts subject to any fiduciary 
obligation on the part of the parent-grantor in the 
application or use thereof? 


2. Were the trusts hereinabove mentioned legal 
and valid members of the partnership of Max J. 
Kuney Company during the years involved in this 
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proceeding under the laws of the State of Washing- 
ton? Among the factors to be considered are: 


(a) Under the laws of the State of Washington, 
is the legal existence of a partnership affected in any 
manner by such partnership’s failure to file a cer- 
tificate of assumed business name as deseribed in 
R.C.W. 19.80.010 ? 


(b) Under R.C.W. 19.80.010, is a partnership 
required to file a certificate of assumed business 
name where its name is ‘‘Max J. Kuney Co.,”’ and 
the partners thereof are Max J. Kuney, individually 
and as trustee for others, and Max J. Kuney, Jr., 
individually and as trustee for another ? 


3. Are the Treasury Regulations 118, Sec. 39.22 
(a)-21(d) to be given the force and effect of law? 
If they are to be given the effect of law, are they 
applicable to these cases? 


Plaintiffs’ Contentions 


1. By means of the trust agreements described 
above a gift of a capital interest worth $100,000.00 
in the partnership of Max J. Kuney Company was 
made by Max J. Kuney, Sr., and a gift of a capital 
interest worth $50,000.00 was made by Max J. Ku- 
ney, Jr. and a similar gift was made by Constance 
i. Kuney. 


2. The trusts created by the Trust Agreements 
referred to above were valid and effective trusts for 
Bederal income tax purposes and the income of the 
trusts during each of the calendar years involved 
in this proceeding was properly taxed to the trust, 
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or, in the case of distributed income, to the bene- 
ficiaries thereof. 


3. The Trustees under the aforesaid trusts be- 
eame, under the laws of the State of Washington, 
valid and legal members of the partnership of Max 
J. Kuney Company, a partnership, and the follow- 
ing partners were the real owners of their respective 
capital interests in the partnership for Federal in- 
come tax purposes: 


A. Max J. Kuney Sr. (and Olive R. Kuney, as 
community property, for the calendar year 1952 
only) ; 

B. Max J. Kuney Jr. (and Constance K. Kuney, 


as community property, for the calendar years 1952, 
1953 and 1954) ; 


C. Max J. Kuney, Sr., as Trustee; and 
D. Max J. Kuney, Jr., as Trustee. 


4. ‘The salaries paid by the partnership of Max 
J. Kuney, Sr., and Max J. Kuney, Jr., during each 
of the calendar years involved in this proceeding 
were not less than reasonable compensation to said 
persons for services rendered to the partnership by 
said persons. 


). During the calendar years involved in this 
proceeding, the net income of the partnership (after 
deduction of reasonable salaries paid to Max J. 
Kuney, Sr., and Max J. Kuney, Jr.) was properly 
distributed for Federal income tax purposes among 
the partners in accordance with the profit sharing 
ratio described in the Stipulation below. 
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6. By reason of the Court’s denial of defendant’s 
motion for a summary judgment herein, the Court 
has determined that the income of the trust is not 
taxable to the Grantors as a matter of law under 
Sec. 167 of the 1939 Code and Sec. 677 of the 1954 
Code. In any event, if a trustee were to distribute 
income to the parent-grantor pursuant to the terms 
of either trust, such funds would be held by the 
parent-grantor in a fiduciary capacity; under no 
circumstances would such a distribution be to a 
‘‘onantor’’ within the meaning of Section 677(a) of 
the 1954 Code or Section 167 of the 1939 Code. 


7. Neither of the trustees was subservient to the 
wishes of the grantors of the respective trusts in 
the year 1954 in deciding to accumulate or distribute 
trust Income. 


8. R.C.W. 19.80.010 relating to filing a certificate 
of assumed business name has no relevance to the 
legal existence of a partnership under the laws of 
the State of Washington. In any event, a proper 
certificate of assumed business name was filed with 
the County Clerk of Spokane County, Washington. 


Defendant’s Contentions 


1. That as a matter of law a trustee 1s not an 
adverse party to a trust unless he has a beneficial 
interest in the trust corpus. 


2 That the trusts provided that income of the 
trusts could be distributed to the grantors of the 
trusts. 
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3. That the grantors of these trusts are not trus- 
tees as to their own children unless so appointed by 
a Court of law or by a legal document which desis. 
nates them as trustee for such purpose. 


4. That no such designation of these parents as 
trustee for their own children was ever made by any 
Jegal document or legal action. 


). ‘hat because of the existence of the facts 
aliceed in paragraphs | through 4 supra the defend- 
ant is entitled as a matter of law to prevail pursuant 
to section 167 of the 1939 Code and section 677 of 
the 1954 Code. That this section is not controlled by 
the so-called ‘‘Clhiford’’ rules since it has been in 
the Code since 1924 and is subject to being literally 
interpreted by this Court. 


6. ‘hat the plaintifis of this action did not com- 
ply with the statute of the State of Washington in 
creating a valid and legally existing partnership. 


7. ‘That plaintiffs merely assigned a share of the 
partnership income to the trusts which they set up 
and did not make the trusts partners as such. 


8. That even if the plaintiffs did convey a part 
of the capital of the partnership to the trusts that 
the piaintiffs retained too many strings on the trans- 
fer of such capital. There was no bona fide transfer 
of the entire bundle of ownership rights in this 
property. 

This is so because: 


(a) ‘The trustees were the partners themselves. 


William HE. Frank, ete. 69 


(b) The trustees were not required by any pro- 
vision in the trust instrument to ever pay any of the 
corpus to the beneficiaries named in the trust. 


(ce) The trustees were not required by any pro- 
vision in the trust instrument to ever pay to the 
named beneficiaries any of the income accrued be- 
fore each such beneficiary reached the age of 30. 


(d) That the trustees therefore retained absolute 
control over this trust corpus and income accumu- 
lated to age 30 until 21 years after the death of each 
named beneficiary of the trust. 


(e) The trustees and grantors were related as 
father and son. 


(f) The trustees and grantors were related as 
partners in the Max J. Kuney Company. 


(2) That the grantors did transfer a substantial 
part of the original partnership business to a cor- 
poration in which the trusts have no interest. The 
trusts were not compensated for the loss of value 
upon such transfer. 


(h) That the grantor-trustees had absolute con- 
trol over the amount of salaries to be drawn by 
them as partners. 


(i) That the grantor-trustees had control over 
how much income would go to the trusts by con- 
trolling the rental rate on equipment leased to a 
corporation controlled by the grantor-trustees. 


(j) That the grantor-trustees had unrestricted 
power to either increase or decrease their own cap- 
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ital accounts and thus change the share of the in- 
come to be distributed to the trusts. 


(k) That the grantor-trustees had unrestricted 
power to reduce the trust capital accounts and thus 
increase or reduce the trust’s share of the profits. 
Trust capital could be withdrawn and investment 
elsewhere or even kept in the business but in the 
form of loans at fixed interest rather than as capital 
interests entitled to a share of the profits. 


9. ‘That the trustee-grantors were subservient to 
each other both directly and indirectly in their re- 
lationship as partners in the Max J. Kuney Com- 
pany, and as father and son. 


10. That section 167 of the 1939 Code and section 
677 of the 1954 Code requires that any trust income 
be taxed to the grantors of these trusts. 


11. That section 674 of the 1954 Code requires 
that the grantors of these trusts be taxed on the 
income therefrom for the year 1954 because tax- 
payers cannot prove by a preponderance of the 
evidence that they are not subservient parties as 
provided by section 672(¢c) of the 1954 Code. 


12. That Treasury Regulations 118, Sec. 39.22 
(a)-21(d)(2) must be given the effect of law and 
that these Regulations require that the grantors of 
these trusts be treated as owners. 


Exhibits 


The exhibits of all parties below listed were pro- 
duced and marked and may be received in evidence 
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if otherwise admissible without further authentica- 
tion, it being admitted that each is what it purports 
to be. 
Plaintiffs’ Exhibits 
Exhibit 
No. Description 


1—Trust Agreement dated February 11, 1952, 
between Max J. Kuney Jr. and Constance K. 
Kuney as grantors, and Max J. Kuney, as 
aatisiee: 

2—Trust Agreement dated February 11, 1952, 
between Max J. Kuney as grantor, and Max 
J. Kuney, Jr., as Trustee. 

3-—1952 Federal gift tax return of Max J. Ku- 
ney, Jr. 

4—1952 Federal gift tax return of Constance K. 
Kuney. 

5—1952 Washington state gift tax return of 
Max J. Kuney, Jr. 

6—1952 Washington state gift tax return of 
Constance K. Kuney. 

7—1952 Federal gift tax return of Max J. Ku- 
ney, Sr. 

8—1952 Washington state gift tax return of Max 
J. Kuney, Sr. 

9—Original 1952 partnership income tax return 
of Max J. Kuney Company. 

10—Amended 1952 partnership income tax return 
of Max J. Kuney Company. 

11—Original 1953 partnership income tax return 
of Max J. Kuney Company. 
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Exhibit 
No. Description 


12—Amended 1953 partnership income tax return 
of Max J. Kuney Company. 

13—1954 partnership income tax return of Max 
J. Kuney Company. 

14—1952 fiduciary income tax return of Max J. 
Kuney, Jr., as trustee of John R. Kuney. 
15—1953 fiduciary income tax return of Max J. 

Kuney, Jr., as trustee for John R. Kuney. 
16—1954 fiduciary income tax return of Max J. 
Kuney, Jr., as trustee for John R. Kuney. 
17—1952 income tax return of Max J. Kuney, Sr., 
as trustee for Caroline I. Kuney. 
18—1953 fiduciary income tax return of Max J. 
Kuney, Sr., as trustee for Caroline I. Kuney. 
19—1954 fiduciary income tax return of Max J. 
Kuney, Sr., as trustee for Caroline I. Kuney. 
20—1952 fiduciary income tax return of Max J. 
Kuney, Sr., as trustee for Max J. Kuney, Iii. 
21—1953 fiduciary income tax return of Max J. 
Kuney, Sr., as trustee for Max J. Kuney, III. 
22—1954 fiduciary income tax return of Max J. 
Kuney, Sr., as trustee for Max J. Kuney, III. 
23—General ledger journal voucher No. 877 of 
books of account of Max J. Kuney Company. 
24—Acrveement dated February 11, 1952, between 
Max J. Kuney, Sr. and Max J. Kuney, Jr., 
as Trustee, with respect to division of profits. 
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Exhibit 
No. Deseription 


20—Agreement dated Hebruary 11, 1952, between 
Max J. Kuney, Jr. and Max J. Kuney, Sr., 
as trustee, with respect to division of profits. 

26—Letter from Max J. Kuney, Sr., as trustee, 
to Max J. Kuney, Jr., dated December 3, 
1952, re distribution of trust income. 

27—Letter from Max J. Kuney, Sr., trustee, to 
Max J. Kuney, Jr., dated December 22, 1952, 
re distribution of trust income. 

28—Letter from Max J. Kuney, Jr., to Inheri- 
tance Tax Division, Washington State Tax 
Commission, dated April 7, 1953. 

29—Letter from Max J. Kuney, Jr., to Inheri- 
tanee Tax Division, Washington State Tax 
Commission, dated August 7, 1953. 

30—Financial statements of Max J. Kuney Com- 
pany for year ended December 31, 1952. 

31—Financial statements of Max J. Kuney Com- 
pany for year ended December 31, 1953. 

32—Fiinancial statements of Max J. Kuney Com- 
pany for year ended December 31, 1954. 

33—Rental Agreement dated May 14, 1953, be- 
tween Max J. Kuney Company, a partnership, 
and Max J. Kuney Company, a corporation. 

34 Certified copy of Certificate of Firm Name 
filed by Max J. Kuney Company, dated July 
2, 1945. 

35--Certified copy of Certificate of Firm Name 
filed by Max J. Kuney Company, dated March 
Ail, AS Byos 
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Exhibit 

No. Description 

36—Letter of May 1, 1956, and attachments to 
Dun & Bradstreet, Ine. 

3/—Company books and records. 

38—1955 partnership tax returns thru 1999. 

39—1953 thru 1959 Max Kuney Co. (Ine.) ecor- 
porate tax returns. 


Stipulation 


It Is Hereby Stipulated between the parties that 
if the jury finds for the plaintiff as to any of the 
years in controversy, the parties will submit com- 
putations to the Court of the tax refunds due the 
plaintiff on the basis that after the payment of 
reasonable salaries to Max J. Kuney, Sr., and Max 
J. Kuney, Jr., the remaining net profits of the part- 
nership were to be divided among the partners as 
follows: 


A. One-half thereof to be paid to Max J. Kuney, 
Sr., and to Max J. Kuney, Jr., as Trustee for John 
R. Kuney, to be divided between said two partners 
in the same ratio as their two capital accounts bore 
to each other on January Ist of each year; and 


B. One-half thereof to be paid to Max J. Kuney, 
Jr., and to Max J. Kuney, Sr., as Trustee for Max 
J. Kuney III and Caroline I. Kuney, to be divided 
between said two partners in the same ratio as their 
two capital accounts bore to each other on January 
1st of each year. 
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The Court has ruled that the above-entitled ac- 
tions shall be consolidated for trial before a jury. 

The foregoing pre-trial order has been approved 
by the parties hereto, as evidenced by the signatures 
of their counsel hereon, and this order is hereby en- 
tered, as a result of which the pleadings pass out of 
the case, and this pre-trial order may be amended 
only by order of the Court pursuant to agreement 
of the parties upon reasonable notice or to prevent 
manifest injustice. 

Dated this 4th day of November, 1960. 


/s/ GEORGE H. BOLDT, 
United States District Judge. 
Form Approved: 
/s/ ALLAN H. TOOLE, 
Attorney for Plaintiffs. 


/3s/ DALE EH. ANDERSON, 
Attorney for Defendant. 


[Endorsed]: Filed November 7, 1960. 


[Title of District Court and Cause. ] 
Civil No. 4990, 4991, and 4992 


MOTION FOR DIRECTED VERDICT 
The defendant, William HE. Frank, by his attor- 
ney, moves this Court to grant defendant a directed 
verdict for the following reasons: 
1. Sections 167 of the 19389 Code and 677 of the 
1954 Code provide that a grantor of a trust shall 
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be treated as owner of the trust if the trust income 
may be distributed to the grantor without the ap- 
proval or consent of any adverse party, ‘‘ Nowhere 
in Sections 167 [19389 Code] or 677 [1954 Code] is 
there any suggestion that the * * * trust income 
must actually be distributed to the grantor in order 
to make the section applicable.’’ Kent v. Rothensies, 
120 B, 2d 476, 479 (C.A. 3d). This statute is not one 
of the so-called ‘‘Clifford’’ statutes since it has been 
in the law since 1924 and states the law independ- 
ently of the Clifford rules. Here the statute says the 
erantor ‘‘shall be treated as owner’’ 1f the above- 
menticned conditions are present. Applicability of 
this statute 1s not restricted to cases where the 
erantor is in substance and for practical purposes 
the owner of the trust corpus even though not tech- 
nicaily so. The grantor is treated as owner simply 
because he created this kind of a trust, without re- 
eard to the conduct of the trust. Taxpayer has failed 
to show that the statute 1s not applicable. 


2. The only exception which could abate the force 


of the statute upon the trusts in these cases was not 
shown to be applicable. 


(a) The trustee was not an adverse party. 


(b) The trust income could be distributed to the 
grantor during the minority of the children. 

(c) The children were minors at all times per- 
tinent hereto. 

(d) The income could be used for the support or 
maintenance of the grantor’s children who he was 
legally obligated to support. 
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(e) The grantor of each trust was not a trustee 
as to his own children. (See (g) and (h) below.) 


(f) The grantor had the right to apply the trust 
income distributed by the trustee in any way he saw 
fit for the maintenance, education, enjoyment, 
health, and welfare, of his children. 


(g) Revised Code of Washington provides: 
Section 26.16.140 Karnings of wife and minor 
ehildren living apart. The earnings and accu- 
mulations of the wife and of her minor children 
living with her, or in her custody while she is 
living separate from her husband, are the sepa- 
rate property of the wife. 


and Section 


26.16.125 Custody of children. Henceforth the 
rights and responsibilities of the parents in the 
absence of misconduct shall be equal, and the 
mother shall be as fully entitled to the custody, 
control and earnings of the children as the 
father, and in case of the father’s death, the 
mother shall come into as full and complete 
control of the children and their estate as the 
father does in case of the mother’s death. 


These statutes are clear in providing that a parent 
does own the income of his child. A parent is ob- 
viously not a trustee of his children’s income. 

(h) If a parent were a trustee he would be 
governed by the Trustee’s Accounting Act—Chapter 
30.30 of RCW. This Act, Section 30.30.030 provides: 
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Intermediate and final accounts—Contents—Fu- 
ing. In addition thereto any such trustee or trustees. 
whenever it or they so desire, may file in the su- 
perior court of the county in which the trustees or 
one of the trustees resides an intermediate account 
under oath showing: 


(1) ‘The period covered by the account; 


(2) The total principal with which the trustee 
is chargeable according to the last preceding ac- 
count or the inventory if there is no preceding ac- 
count; 


(3) An itemized statement of all principal funds 
received and disbursed during such period; 


(4) Anitemized statement of all income received 
and disbursed during such period, unless waived ; 


(5) he balance of such principal and income 
remaining at the close of such period and how in- 
vested ; 


(6) The names and addresses of all living bene- 
ficiaries, including contingent beneficiaries, of the 
trust, and a statement as to any such beneficiary 
known to be under legal disability ; 


(7) A description of any possible unborn or un- 
ascertained beneficiary and his interest in the trust 
fund. 


In addition thereto, after the time for termination 
of the trust shall have arrived, the trustee or trus- 
tees may file a final account in similar manner. 
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30.30.020 ‘T'rustee’s annual statement. The trustee 
or trustees appointed by any will, deed or agree- 
ment heretofore or hereafter executed shall mail or 
deliver at least annually to each adult income trust 
beneficiary a written itemized statement of all cur- 
rent recipts and disbursements made by the trustee 
of the funds of the trust both principal and income, 
and upon the request of any such beneficiary shall 
furnish him an itemized statement of all property 
then held by such trustee, and may also file any such 
statement in the superior court of the county in 
which the trustee or one of the trustees resides. 


No such statements were in fact prepared or sent. 


(i) A parent is not a legal guardian of a child 
unless so appointed by a court. Therefore, these par- 
ents are not excused by Section 30.30.010 from mak- 
ing such a report if they are in fact trustees over 
the property of their own children. Section 30.30.010 
excuses, e.g., executors, administrators or guardians 
from the trust reporting requirements. These par- 
ents were never appointed as legal guardians over 
their children and were hence not controlled by the 
laws relating to guardians. 


(j) The possibility that the grantor-parent could 
receive this income which could be used to satisfy 
his legal obligation to support his children (where as 
parent he has this power not as a trustee) makes the 
trust income taxable to him as owner. 


The foregoing is supported both by the evidence 
adduced the terms of the statute and by the com- 
mittee reports establishing the exception (S. Rep. 
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No. 627, 78th Cong., Ist Sess., p. 68 (1944 Cum. Bull. 
973, 1023). The exception: 


* * * ig not applicable if discretion to apply or 
distribute the trust income for support, main- 
tenance, or education rests solely in the grantor 
or in the grantor in conjunction with other per- 
sons unless the grantor has such discretion as 
trustee. 


3. Plaintiffs have failed to produce evidence that 
they are entitled to a refund since they have not 
shown that T'reasury Regulations 118, Section 39.22 
(a)-21(d) (2) (411) are not applicable for the years 
1952 and 1953. They have also failed to produce 
evidence that Section 674 of the 1954 Code does not 
require that they be treated as the owners of the 
trusts. 


4, Plaintiffs have failed to produce evidence that 
the trusts qualified as partners in the family part- 
nership since there was an absence of the passage 
of the requisite ownership of property from the 
grantors to the trust. Stated otherwise, the grantor’s 
of these trusts retained too many of the incidents of 
ownership to allow the trusts to qualify as bona fide 
partners in this family partnership. 


o. Plaintiits have failed to produce evidence that 
they are entitled to a refund for any reason. 


/s/ CHARLES P. MORIARTY, 
United States Attorney, 
Attorney for Defendant. 


[Endorsed]: Filed November 22, 1960. 
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[ Title of District Court and Cause. ] 
Civil No. 4990, 4991 and 4992 


RENEWAL OF DEFENDANT’S MOTION 
FOR A DIRECTED VERDICT 


Now comes the defendant, by his attorney, at 
the close of the introduction of all of the evidence 
in the trial of this case and renews his motion for 
a directed verdict and for judgment for the de- 
fendant made at the close of the introduction of 
the evidence for plaintiff, defendant again moves 
the Court to instruct and direct the jury to find 
and return a verdict for the defendant and to enter 
judgment for the defendant dismissing the Com- 
plaint upon the same grounds which were stated 
in his original motion. 


/3s/ CHARLES P. MORIARTY, 
United States Attorney, 
Attorney for Defendant. 


[Endorsed]: Filed November 22, 1960. 


[ Title of District Court and Cause. ] 
Civil No. 4990, 4991 and 4992 


VERDICT 


We, the Jury in the Above-Entitled Causes, 
Find as Below Stated: 


On a consideration of all facts and circumstances 
shown by the evidence and under the law given you 
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by the Court, do you find the status of Kuney Sr. 
and Kuney Jr. in their trustee capacity (separate 
and apart from their personal capacity) as partners 
in the Kuney family partnership genuine, bona fide 
and valid for income tax purposes? 


Answer yes or no. 
Yes. 
Dated: 11/23/60. 


/3s/ ALFRED W. CLARKE, JR., 
Foreman. 


[Kndorsed]: Filed November 23, 1960. 


———— ey 


[Title of District Court and Cause. | 
Civil No. 4990, 4991 and 4992 


DEFENDANT’S MOTION FOR JUDGMENT 
NOTWITHSTANDING THE JURY’S VER- 
DICT AND THE ALTERNATIVE FOR A 
NEW TRIAL PURSUANT TO RULES 
d0(b) AND 59 OF THE FEDERAL RULES 
OF CIVIL PROCEDURE. 


Defendant, William E. Frank, moves this Court, 
pursuant to Rules 50(b) and 59 of The Federal 
Rules of Civil Procedure, and Rule 48 of the Local 
Rules, Western District of Washington, to have 
the verdict set aside and judgment entered in ac- 
cordance with his motion for a directed verdict 
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and in the alternative for a new trial on the follow- 
ing grounds: 
[. 

1. Defendant is, as a matter of law, entitled to 
judgment even if the trusts are properly held to 
be bona fide partners for tax purposes. The sole 
and only question presented to the jury was the 
bona fides of the trustees as partners. The jury’s 
verdict on that question is believed to be clearly 
erroneous as set forth under II below. However, 
as was pointed out in defendant’s memorandum in 
support of his motion for summary judgment, the 
question still remains in this case as to whether 
the grantors of the trusts are, for practical pur- 
poses, the owners of the trust corpus and income 
even though not technically such owners. 


The defendant relies principally on ($167 of the 
1939 Code and §677 of the 1954 Code as entitling 
him to judgment non obstante veredicto as set forth 
in his motion for a directed verdict filed at the 
conclusion of plaintiff’s evidence. 


The terms of §677 of the 1954 Code (which will 
be referred to here rather than (167 of the 1939 
Code, as both are substantially the same) are en- 
tirely satisfied and should be applied. This section 
is not one of the so-called Clifford statutes as it 
has been in the law since 1924. Its provisions are 
not simple, but wpon consideration are clearly ap- 
plicable to the facts of this case. 


(i) The trustee of each trust is not an adverse 
party, as that term is defined in §672(a) of the 
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1954 Code. To be an adverse party the trustee would 
have to hold a beneficial interest in the trust prop- 
erty itself so that he would be adversely affected 
in his own right if he should elect to pay out trust 
funds to the grantor of the trust. There is no dis- 
pute in this case concerning the fact that the 
trustees are non-adverse parties. 


(ii) The income of the trusts may be distributed 
to the grantors of the trusts per the provisions of 
the trust instrument (Ex. 1, p. 5). 


(iii) The exception to the general rule of 
§677(a) is not applicable here because the parent, 
erantors of the trusts are not trustees as to their 
own children. They were never appointed as guard- 
lans and are not required to exercise the care of 
a fiduciary in dealing with funds for the mainte- 
nance, education, enjoyment, health and welfare of 
their own children. Washington Revised Code, 
§26.16.125, provides that the parent is entitled to 
custody and control over the property or earnings 
of his children. Unless he is a trustee, he may use 
such property as he deems to his own best interest 
without possibility of judicial review. 


The trust instrument specifically absolves the 
trustee from judicial review of his actions (Ex. 1, 
p. 3) and absolves him from all responsibility for 
the application of the funds paid over to the guard- 
ian or parent of the children (who were in all 
cases the grantors of the trusts) (Ex. 1, p. 5). 
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(iv) The exception to the general rule of §677 
clearly does not apply to this case as was spelled 
out by the Congressional Reports relating to this 
exception (S. Rep. No. 627, 78th Cong., 1st Session, 
p- 68) (1944 Cum. Bull. 973, 1023) ; the exception: 


CX X 


is not applicable if discretion to apply 
or distribute the trust income for support, 
maintenance, or education rests solely in the 
grantor or in the grantor in conjunction with 
other persons unless the grantor has such dis- 
cretion as trustee.’’ (Emphasis added.) 


It will be a strange new rule of law in this State 
if it is determined that a parent is a trustee over 
property held for the benefit of his children even 
when he is not appointed as such by a judicial 
tribunal or 1s so designated by the instrument which 
transfers the right to receive the property to the 
parent in the first place. 


2. Although $677 of the 1954 Code is not a so- 
called Clifford statute, the applicable statutes and 
the rationale of the Clifford case, 309 U.S. 31 (1940) 
does entitle the defendant to Judgment non obstante 
veredicto because the trustor was shown by all the 
facts and circumstances relating to the grant and 
conduct of the trust to be in substance and for 
practical purposes the owner of the trust corpus 
even though not technically so. 


The question of practical ownership was not put 
to the jury, and is a matter of law, on consideration 
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of the facts and circumstances to be considered by 
the Court after it 1s determined that the trustees 
were bona fide partners in the partnership. If they 
were not so found, this present question would be 
entirely moot. 


This issue was not conceded by the defendant 
at any time and is preserved as a legal issue in 
the pre-trial order (p. 11) under issue of law No. 1. 


itil 
1. There was an insufficiency of the evidence 
to justify the verdict. 


2. The verdict was contrary to the evidence and 
to the clear weight of the evidence. 


3. ‘The evidence did not establish facts sufficient 
to prove the plaintiffs’ cause of action or to justify 
the verdict in favor of the plaintiffs. 


A. The evidence proved beyond any reasonable 
doubt that there was a direct retention of control 
by the grantors of the trusts over: 


(i) Income distribution. 
(11) Assets essential to the partnership business. 
(iii) Trust corpus and accumulated income. 


(iv) Management powers over salaries, alloca- 
tion of shares of income, investments to be used in 
the partnership business or in related businesses, 
business to be done by the partnership, income to 
be earned by the partnership by control over the 
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sole source of Income to the partnership, e.g., rental 
charges to be paid for the rental of equipment used 
by the grantors in a construction business in which 
the trusts had no interest. 


(v) Sale or liquidation of the trusts’ interests. 


B. There were direct controls by the grantors 
over actions of other trustee partners since no part- 
ner has a right to act without consulting the other 
partners. Revised Code of Washington, $25.04.240 
gives each partner the ‘“‘right to participate in the 
management’’ of the business. 


©. There were in addition to the direct controls 
mentioned in (B) supra indirect controls which 
were exercised by the donors through: 


(i) A separate business organization — the 
Kuney Co. corporation in which only the grantors 
held interests and which rented all the partnership’s 
fixed assets and performed the construction con- 
tracts. 


(ii) Joint crossed trusts by virtue of which each 
donor had the power to control the funds of his 
trustee. Any action contrary to the grantors’ wishes 
were subject to reciprocal action by the grantor 
against the trustee’s own trust. 


(iii) By familial relationship since both grant- 
ors and trustees were, partners and father and son. 


D. Income was distributed to the trusts by book 
entry only and was entirely controlled by the re- 
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spective grantors without possibility of judicial 
review. (Ex. 1, p. 3) (trust instrument.) The shares 
of income were subject to adjustment by the 
erantors and was in fact adjusted by the grantors 
without benefit of any disinterested judgment. 


Hy. After income was distributed by book entry 
its investment, withdrawal, loan to business con- 
trolled and owned by grantors was entirely at the 
discretion of the grantors. There was no restriction 
in any trust or partnership agreement which would 
impose any restriction whatever on the grantors of 
the trusts in the use or distribution of the funds. 


F, There was no recognition of trusts as part- 
ners in complying with local partnership, fictitious 
names and business registration statutes, even 
though compliance with the statute was made, as to 
the grantor partners, in 1945 (Hx. 34) and in 1953 
(Ex. 35). The last document filed was over a year 
after the creation of the trusts with no mention 
whatever of trusts being partners. 


G. The partnership agreements (Eixs. 24 and 25) 
do not establish the trusts as partners in the pait- 
nership business but merely give the trusts the 
right to receive a distribution of ‘‘total Max J. 
Kuney income.’’ No agreement as to the trust being 
a partner in the partnership business was ever 
entered into. 


H. The only written agreements, records, or 
memoranda ever filed were for tax purposes without 
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any corresponding recognition for business pur- 
poses of the trusts as partners, subject to the rights, 
obligations and privileges of partners. 


JH Ge 


In the event the requests under paragraphs I 
and II are not granted, the defendant requests a 
new trial to resolve any disputed questions of fact 
or law or to permit a verdict to be entered in con- 
formity with the facts of the case. Defendant fur- 
ther requests opportunity for filing briefs. Brief 
to be filed within 30 days from receipt of transcript 
of proceedings. 


/s/ CHARLES P. MORIARTY, 
United States Attorney. 


/s/ DALE E. ANDERSON, 
Trial Attorney, Dept. of 
Justice. 


Certificate of service by mail attached. 


[Endorsed]: Filed November 25, 1960. 


86 Max Kuney, Jr., et ux., et al., vs. 


United States District Court, Western District of 
Washington, Northern Division 


Civil No. 4990 


MAX J. KUNEY, JR., and CONSTANCE K. 
KUNEY, Husband and Wife, 


Plaintiffs, 
Vs. 
WILLIAM E. FRANK, 
Defendant. 
Civil No. 4991 
MAX J. KUNEY, SR., 
Plaintiff, 
VS. 
WILLIAM E. FRANK, 
Defendant. 
Civil No. 4992 
OLIVE R. KUNEY, 
Plaintiff, 
VS. 
WILLIAM FE. FRANK, 
Defendant. 


JUDGMENT NOTWITHSTANDING THE 
VERDICT OF THE JURY 


The above-entitled action having come on for 
trial before this Court on November 23, 1960, with 
jury, the plaintiffs and defendant appearing by 
their respective attorneys, the Jury having rendered 
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a verdict in favor of the plaintiffs and defendant 
having filed a motion for judgment notwithstanding 
the verdict on November 25, 1960 and upon con- 
sideration of the stipulation of facts in the pre-trial 
order, the exhibits, the briefs, and oral arguments 
of the parties, and the entire record, and the Court 
having rendered its decision on defendant’s motion 
on March 22, 1961, which decision is made a part 
hereof by reference, it is hereby 


Ordered, Adjudged and Decreed that plaintiffs 
are not entitled to any recovery prayed for in the 
complaints and defendant’s motion for judgment 
notwithstanding the verdict rendered by the jury 
having been granted, judgment is hereby entered 
for the defendant dismissing plaintiffs’ complaints, 
with prejudice, and with costs, 1f any, to be assessed 
against plaintiffs. 

Done in Open Court this 24th day of April, 1961. 

/s/ GEORGE H. BOLD, 
United States District Judge. 


Approved as to form: 
/s/ JOSEPH C. McKINNON, 
Assistant U. 8. Attorney. 
Copy received and Notice of Presentment waived. 
/s/ E. GLENN HARMON, 
Of Attorneys for Plaintiffs. 
[Endorsed]: Filed April 24, 1961. 
Entered: April 25, 1961. 
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[Title of District Court and Cause. ] 
Civil No. 4990 


NOTICE OF APPEAL 


Notice Is Hereby Given that Max J. Kuney, Jr., 
and Constance K. Kuney, husband and wife, plain- 
tiffs above named, hereby appeal to the United 
States Court of Appeals for the Ninth Circuit from 
the judgment of dismissal entered March 22, 1961, 
on granting defendant’s motion for Judgment Not- 
withstanding the Verdict of the Jury, and from the 
Judgment Notwithstanding the Verdict of the Jury 
entered on the civil docket on April 25, 1961. 


Dated this 17th day of May, 1961. 
/s/ ALLAN H. TOOLE, 
/s/ K. GLENN HARMON, 


WITHERSPOON, KELLEY, 
DAVENPORT & TOOLE, 
Attorneys for Plaintiffs. 


[Endorsed]: Filed May 19, 1961. 


[ Title of District Court and Cause. ] 
Civil No. 4991 


NOTICE OF APPEAL 


Notice Is Hereby Given that Max J. Kuney, Sr., 
plaintiff above named, hereby appeals to the United 
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States Court of Appeals for the Ninth Circuit from 
the judgment of dismissal entered March 22, 1961, 
on granting defendant’s motion for Judgment Not- 
withstanding the Verdict of the Jury, and from the 
Judgment Notwithstanding the Verdict of the Jury 
entered on the civil docket on April 25, 1961. 


Dated this 17th day of May, 1961. 
/s/ ALLAN H. TOOLE, 
/3s/ HE. GLENN HARMON, 


WITHERSPOON, KELLEY, 
DAVENPORT & TOOLE, 
Attorneys for Plaintiffs. 


[Endorsed]: Filed May 19, 1961. 


a 


[Title of District Court and Cause. ] 
Civil No. 4992 


NOTICE OF APPEAL 


Notice Is Hereby Given that Olive R. Kuney, 
plaintiff above named, hereby appeals to the United 
States Court of Appeals for the Ninth Circuit from 
the judgment of dismissal entered March 22, 1961, 
on granting defendant’s Motion for Judgment Not- 
withstanding the Verdict of the Jury, and from the 
Judgment Notwithstanding the Verdict of the Jury 
entered on the civil docket on April 25, 1961. 
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Dated this 17th day of May, 1961. 
/s/ ALLAN H. TOOLE, 
/s/ KH. GLENN HARMON, 
WITHERSPOON, KELLEY, 
DAVENPORT & TOOLE. 


[Endorsed]: Filed May 19, 1961. 


[Title of District Court and Cause. | 
Civil No. 4990 


BOND FOR COSTS ON APPEAL 
Know all men by these presents: 


That we, Max J. Kuney, Jr. and Constance K. 
Kuney, Husband and Wife, the Plaintiffs above 
named as Principals and the General Insurance 
Company of America, a corporation organized under 
the laws of the State of ‘Washington, and authorized 
to transact the business of surety in the State of 
Washington, as Surety, are held and firmly bound 
unto William EH. Frank, the defendant above named 
in the just and full sum of Two Hundred Fifty and 
no/100 ($250.00) Dollars, for which sum, well and 
truly to be paid, we bind ourselves, our heirs, ex- 
ecutors, administrators and successors, jointly and 
severally, firmly by these presents. 


Sealed with our seals and dated this 17th day of 
May, A. D., 1961. | 
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The Condition of This Obligation is Such, That, 


Whereas, the above named Defendant on the 22nd 
day of March, A. D., 1961, in the above entitled 
action and court recovered judgment against the 
Plaintiffs above named for Judgment of Dismissal 


And Whereas, the above named Principals have 
heretofore given due and proper notice that they 
appeal from said decision and judgment of said 
United States District Court, Western District of 
Washington, Northern Division to the Ninth Circuit 
Court of Appeals. 


Now Therefore, if the said Principals, Max J. 
Kuney, Jr. and Constance K. Kuney, Husband and 
Wife shall pay to William HE. Frank the Defendant 
above named, all costs and damages that may be 
awarded against him on the appeal if the appeal is 
dismissed or the judgment affirmed, or such costs as 
the appellate court may award if the judgment 1s 
modified, not exceeding the sum of Two Hundred 
Fifty and no/100 ($250.00) Dollars then this obliga- 
tion to be void, otherwise to remain in full force 
and effect. 

/3s/ MAX J. KUNEY, JR., 


/s/ CONSTANCE K. KUNEY. 


[Seal] GENERAL INSURANCE COM- 
PANY OF AMERICA. 


By /s/ THYRA NORTHLANDER, 
Attorney-in-F'act. 


[Endorsed]: Filed May 19, 1961. 
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[ Title of District Court and Cause. ] 
Civil No. 4991 


BOND FOR COSTS ON APPEAL 
Know all men by these presents: 


That I, Max J. Kuney, Sr., the Plaintiff above 
named as Principal and the General Insurance 
Company of America, a corporation organized 
under the laws of the State of Washington, and 
authorized to transact the business of surety in the 
State of Washington, as surety, are held and firmly 
bound unto William E. Frank, the defendant above 
named in the just and full sum of Two Hundred 
Fifty and no/100 ($250.00) Dollars, for which sum, 
well and truly to be paid, we bind ourselves, our 
heirs, executors, administrators and _ successors, 
jointly and severally, firmly by these presents. 


Sealed with our seals and dated this 18th day of 
May, A. D., 1961. 


The Condition of This Obligation is Such, That, 


Whereas, the above-named Defendant on the 22nd 
day of March, A. D., 1961, in the above-entitled 
action and court recovered judgment against the 
Plaintiff above named for Judgment of Dismissal. 


And Whereas, the above-named Principal has 
heretofore given due and proper notice that he ap- 
peals from said decision and judgment of said 
United States District Court, Western District of 


iWilham E. Frank, etc. 93 


Washington, Northern Division to the Ninth Cir- 
eult Court of Appeals. 


Now Therefore, if the said Principal, Max J. 
Kuney, Sr., shall pay to William E. Frank the De- 
fendant above named, all costs and damages that 
may be awarded against him on the appeal if the 
appeal is dismissed or the judgment affirmed, or 
such costs as the appellate court may award if the 
judgment is modified, not exceeding the sum of Two 
Hundred Fifty and No/100 ($250.00) Dollars then 
this obligation to be void, otherwise to remain in 
full force and effect. 


/s/ MAX J. KUNEY. 


[Seal] GENERAL INSURANCE COM- 
PANY OF AMERICA, 


By /s/ THYRA NORTHLANDER, 
Attorney-in-F'act. 


[Endorsed]: Filed May 19, 1961. 


[Title of District Court and Cause. ] 
Civil No. 4992 


BOND FOR COSTS ON APPEAL 


Know all men by these presents: 


That I, Olive R. Kuney, the Plaintiff above 
named as Principal and the General Insurance 
Company of America, a corporation organized 
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under the laws of the State of Washington, and 
authorized to transact the business of surety in the 
State of Washington, as Surcty, are held and firmly 
bound unto William E. Frank, the defendant above 
named, in the just and full sum of Two Hundred 
Mitty and no/100 ($250.00) Dollars, for which sum, 
well and truly to be paid, we bind ourselves, our 
heirs, executors, administrators and _ successors, 
jointly and severally, firmly by these presents. 


Sealed with our seals and dated this 18th day of 
May, A. D., 1961. 


The Condition of this Obligation is Such, That, 


Whereas, the above-named Defendant on the 22nd 
day of March, A. D., 1961, in the above-entitled 
action and court recovered judgment against the 
Plaintiff above named for Judgment of Dismissal. 

And Whereas, the above-named Principal has 
heretofore given due and proper notice that she 
appeals from said decision and judgment of said 
United States District Court, Western District of 
Washington, Northern Division to the Ninth Cir- 
euit Court of Appeals. 


Now Therefore, if the said Principal, Olive R. 
Kuney shall pay to Wilham E. Frank, the Defend- 
ant above named, all costs and damages that may 
be awarded against him on the appeal if the appeal 
is dismissed or the judgment affirmed, or such costs 
as the appellate court may award if the judgment 
is modified, not exceeding the sum of Two Hundred 
Fifty and No/100 Dollars ($250.00) then this ob- 
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ligation to be void, otherwise to remain in full force 
and effect. 
/s/ OLIVE R. KUNEY, 


By /s/ MAX J. KUNEY. 


[Seal] GENERAL INSURANCE COM- 
PANY OF AMERICA, 


By /s/ THYRA NORTHLANDER, 
Attorney-in-F'act. 


[Endorsed]: Filed May 19, 1961. 


[Title of District Court and Cause. ] 
No. 4990, 4991 and 4992 


ORDER EXTENDING TIME FOR FILING 
RECORD ON APPEAL AND DOCKETING 
APPEAL 


It Is Hereby Ordered by this Honorable Court 
that Max J. Kuney, Jr., and Constance K. Kuney, 
husband and wife, Max J. Kuney, Sr., and Olive 
R. Kuney, Plaintifts-Appellants, shall have, pur- 
suant to Rule 73(¢) of the Federal Rules of Civil 
Procedure, their time extended to August 17, 1961, 
for filing the record on appeal and docketing the 
appeal. 


Done in Open Court this 23rd day of June, 1961. 


/s/ GEO. H. BOLDT, 
United States District Judge. 
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Presented by: 


/s/ ALLEN A. BOWDEN, 
One of the Attorneys for 
Plaintiffs-Appellants. 
Approved: 
/s/ JOSEPH C. McKINNON, 
Ass’t. U. 8. Attorney, One of the Attorneys for 
Defendant-Appellee. 


[Endorsed]: Filed June 27, 1961. 


In the District Court of the United States for the 
Western District of Washington, Northern 
Division 

No. 4990 


MAX J. KUNEY, JR., and CONSTANCE K. 
IKUNEY, Husband and Wife, 
Plaintiffs, 
vs. 


WILLIAM E. FRANK, District Director of In- 
ternal Revenue, 
Defendant. 
No. 4991 


MAX J. KUNEY, SR., 
Plaintiff, 
VS. 
WILLIAM E. FRANK, District Director of In- 


ternal Revenue, 
Defendant. 
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No. 4992 


OLIVE R. KUNEY, 
Plaintiff, 
VS. 
WILLIAM E. FRANK, District Director of In- 


ternal Revenue, 
Defendant. 


TRANSCRIPT OF PROCEEDINGS 


Transcript of Proceedings had in the above-en- 
titled and numbered cause in the above-entitled 
court before the Honorable George H. Boldt, 
United States District Judge, commencing on Mon- 
day, November 21, 1960, at the United States Court- 
house, Seattle, Washington. 


Appearances: 


On behalf of the Plaintiffs: 
MR. ALLAN TOOLE, and 
MR. GLENN HARMON, 
WITHERSPOON, KELLEY, 
DAVENPORT & TOOLE, 
Attorneys at Law. 


On behalf of the Defendant: 
MR. ARTHUR L. BIGGINS, and 
MR. DALE E. ANDERSON, 
Attorneys, Tax Division, Department 
of Justice, Washington, D. C. 
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(Whereupon, on Monday, November 21, 1960, at 
the hour of 9:30 o’clock a.m., all counsel heretofore 
noted being present, the following proceedings were 
had, to wit:) 


(Whereupon, a jury was duly empaneled.) 


(Whereupon, the admitted facts of the pretrial 
order were read aloud by the Court to the jury.) 


(Whereupon, opening statements of counsel were 
rendered. ) 


(Whereupon, a noon recess was taken.) 


Afternoon Session 


The Court: Every one is here. Call a witness, 
please. 
Mr. Toole: The plaintiff will call Mr. Kuney. 


MAX JEFFREY KUNEY, SR. 
plaintiff herein, called as a witness on his own be- 
half, being first duly sworn, was examined and testi- 
fied as follows: 


The Clerk: Would you state your name? 
The Witness: My full name is Max Jeffrey [3*] 
Kuney, Sr. 
Direct Examination 
By Mr. Toole: 


@. And where do you reside? 
A. At 1268 Mercer Street, Seattle. 
@. When were you born, Mr. Kuney? 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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(Testimony of Max Jeffrey Kuney, Sr.) 

A. August 12, 1894. 

(). Where was that? 

A. On a farm out of—near Wasco, Oregon. 

Q@. Wasco, Oregon. What is your educational 
background, Mr. Kuney ? 

A. Well, I started to school when I was about 
nine. My mother taught me to read, and I went to 
high school in Salem, left school when I was fifteen 
years old and went to Alaska. Except for going back 
to high school for two years later and finishing, 
which I did do, why, that is my formal schooling. 

@. What kind of work, Mr. Kuney, were you 
engaged in after you got out of high school? 

A. Well, I continued to do—I worked on the 
survey parties. 

Q. Did you have any formal engineering train- 
ing, experience ? A. No. 

Q. In your work? 

A. But I became a civil engineer. [4] 

Q. Could you speak up so that the jury can hear 
you? 

A. I was a professional engineer for—except for 
a year when J was—became bookkeeper for a con- 
struction firm. 

Q. What experience did you have in the general 
contracting business prior to 1939? 

A. Well, I became—I went into the general con- 
tracting business actively in 1924, or shortly there- 
after. In 1924 I went to work for a general con- 
tractor as a bookkeeper. 

Q. What does a general contractor do? 
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(Testimony of Max Jeffrey Kuney, Sr.) 

A. He contracts in general and takes a general 
contract, and that is just a separation from the 
subcontractor who usually takes a contract from a 
general contractor. 

Q. Was most of this experience in roads and 
heavy construction, things of that sort? 

A. Railroads entirely until 19—as a civil engi- 
neer always on railroads until 1919 and thereafter 
on highways, and at first as a contractor on railroad 
construction, Southern Pacific. 

@. When were you married to Lorraine Kuney? 

A. In August, 1916, when I was twenty-two. 

Q. Were there any children born of that mar- 
riage ? A. Yes, Max Kuney, Jr. 

@. <Any other children? 

A. No others born of that marriage. [5] 


@. That was Lorraine Kuney? A. Yes. 

@. When were you separated from Lorraine 
Kuney ? A. In about 1942, as I reeall 1t. 

Q. You married Olive Kuney. When was that? 


A. In 1944. 

@. Were any children born of that marriage? 

A. Yes, John in 1945. 

(). Any other children? A. No others. 

Q. Directing your attention back to the vear 
1939, how old was your son, Max, Jr., at that time? 

A. ‘Twenty-one, I beheve. 

@. Had he had any contracting experience prior 
to that time? A. No. 

Q. What prompted you to consider taking him 
into business with you at that time? 
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(Testimony of Max Jeffrey Kuney, Sr.) 

A. To make a family business. 

@. You were engaged in the general contracting 
business at that time as a sole proprietor? 

A. With two special partners. 

Q. Who were those two special partners ? 

A. They were—there were three special part- 
ners, M. EF’. Coons, Lloyd Reed, [6] R. T. McAn- 
drews. 

Q. Did Max Kuney, Jr., go into any—Strike 
that. 

How did you take Max, Jr., into the business? 
What arrangement did you make with him? 

A. The arrangement with him was that effective, 
I believe it was in 1940, he was to share any profits 
equally with me wherever they would be and what- 
ever I get. 

Q. Did he put any money into the business? 

A. No, he had no money. 

Q. Did you have an investment in the business 
at that time? A. Yes. 

Q. And you agreed that you would share profits 
equally even though you were the only one who had 
an investment in the business? 

A. That is right. 

Q. What was the name of that partnership be- 
tween you and your son? 

A. Max J. Kuney Company, and the name has 
never changed. 

Q. Max J. Kuney examig A. Yes. 

Q. What was the nature of your business from 
the period of 1939 to the end of 1951? Tell the jury 


102 Max Kuney, Jr., et ux., et al., vs. 


(Testimony of Max Jeffrey Kuney, Sr.) 
generally what kind of work you and your partner 
Max, Jr., engaged in? 

A. From 19389 to 1944 it was just in Spokane. 
In 1944 I came to Seattle and got very active and 
formed the Agutter Electric Company, the Kuney- 
Johnson Company, the Techler Aluminum Prod- 
ucts. [7] 

Q. What did Agutter Electric Company do? 

A. They were electrical contractors. 

@. What does electrical contracting mean? 

A. That means that they themselves did heavy 
industrial type of electrical work and electrical in- 
stallations on larger buildings, not residences, and 
also at the beginning they were an old established 
firm, and they had quite a trade in just little things 
hike putting in hght bulbs and service calls, one 
hour, but that we stopped. 

@. Who was the other person with whom you 
were in partnership at Agutter Electric? 

A. Well, he was an employee of the old firm. I 
took over the firm name and the man’s name was 
Greene, C. 8S. Greene. 

Q. Now, was C. 8. Greene a partner of Max J. 
Kuney Company? A. Yes, he was. 

@. Or was there a subpartnership ? 

A. Well, as I stated, my original agreement with 
my son is that we would always share equally in 
whatever I did do. So when I say I formed a part- 
nership, that means that Max, Jr., and I together 
formed the partnership with this man Greene, who 
would be the operating partner. We always fur- 
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(Testimony of Max Jeffrey Kuney, Sr.) 
nished all of the money. Greene also had no capital 
| investment. Neither did Johnson have any [8] capi- 
tal investment. I never had a partner with a capital 
investment. To begin with | 
Q. What was Kuney-Johnson Company ? 

A. That was the building contractor, and the 
type of work they did was always not residences, 
it was larger buildings such as the Public Safety 
Building. 

The Public Safety Building where? 

In Seattle, and the Federal Reserve Bank. 

In Seattle? A. In Seattle. 

Who was the partner? 

He was Lloyd Johnson, Lloyd W. Johnson. 

Is it or is it not correct to say that Max J. 

Kuney Company was one of the partners of Kuney- 

Johnson, and Lloyd Johnson was the other part- 

ner, 1s that it? 

A. Yes, that would be correct to say. It would 
be equally correct to say that Max Kuney, Sr., and 
Jr., and Lloyd Johnson were, but we always con- 
sidered the Max J. Kuney Company partnership 


OPOOPS 


as a pair. 

Q. Max J. Kuney Company was the partner of 
Lloyd Johnson? A. Yes. 

@. And in the third business, Techler Alumi- 
num Products? A. Yes. 


Q. Would you tell the jury what kind of busi- 
ness that was? 

A. That was a manufacturing business and also 
a sales [9] business. We made aluminum window 
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(Testimony of Max Jeffrey Kuney, Sr.) 

sash and doors and store fronts, also for industrial 
type buildings principally here and elsewhere, in 
San Francisco, as far into the Pacific as Guam, 
and so on. 

@. Who was the other person interested in that 
particuiar venture ? 

A. Well, there again it was a special partner. 
His name was W. H. Page. But except for the spe- 
cial partner, this was the same ownership as Kuney- 
Johnson, that is, Max J. Kuney Company, meaning 
Junior and I again with Lloyd Johnson. Those were 
the proprietors of Techler Aluminum Products. 

Q. Max J. Kuney Company was one of the part- 
ners, and Lloyd Johnson was the other at Techler 
Aluminum Company, is that correct? 

A. Yes. And also another one which I noticed 
not mentioned on the chart was Aralco, and the 
meaning is ‘‘Architectural Aluminum Company.’’ 
But we went under the name of Aralco. It oper- 
ated in Seattle and San Francisco. 

Q. Could you tell the jury in simple terms how, 
for example, the profit that Agutter owned were 
divided as to Mr. Greene and Max J. Kuney 
Company ? 

A. After its early organization they were di- 
vided equally, fifty-fifty, the same as with Lloyd 
Johnson. When there would be a special partner, 
he would receive a [10] distribution first, and the 
remainder would be divided fitty-fifty, equally, I 


mean. 
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(Testimony of Max Jeffrey Kuney, Sr.) 

Q. but that is after the interest of persons who 
might be—Strike that. 

A special partner—is it true or not true that a 
special partner is a person interested in a special 
part of the work? 

A. He could be interested in only one phase of 
it. But in relation to Techler Aluminum and others 
hike that, he would be a special partner for this 
reason, that he would not be interested in fixed 
assets. So that if he would leave at any time, and, 
of course, if he was not—if he ever became not an 
employee, he was no longer a partner. He could only 
be a partner as long as he was an employee. That 
was to facilitate settlement with him. There was 
nothing to consider, whatever. It was just always 
what the tax returns said that he was—that was al- 
ways the basis of settlement. 

Q. But after the special partners had received 
their share of the profits, you testified that the re- 
maining profits are divided equally between Max J. 
Kuney Company and 

A. (Interposing): Yes. 

Q. (Continuing) : operating partner in all 
of them? A. Yes. 

Q. So that it is proper to say, then, that Max 
J. Kuney [11] Company shared half of the net 
profits of these subpartnerships you are talking 
about ? 

A. Yes, after the special partner got usually a 


minor interest. 
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(Testimony of Max Jeffrey Kuney, Sr.) 

Q. What kind of work was Max J. Kuney Com- 
pany doing at the end of 1951? 

A. Its own operation was as a heavy construc- 
tion contractor. 

@. What do you mean by heavy construction? 

A. Meaning that he used heavy equipment to do 
grading, rock crushing, paving, principally on high- 
ways or on dams, not building construction. 

Q. Mr. Kuney, do you recall approximately what 
the partnership of Max J. Kuney Company was 
worth on December 31 of 1951? 

A. Well, yes, I know now it was—my capital 
interest was $594,000, in round numbers. Max, Jun- 
lor’s, was $485,000. 

Q. In round figures? A. Yes. 

Q. Mr. Kuney, what considerations have you 
ever given to making the transfer of any part of 
your interest in the partnership to any of—I am 
referring to the end of 1951—what consideration 
had you given to transferring part of your partner- 
ship interest to anyone else? 

Q. Well, in 1951, the latter part of 1951, some 
time or another, I read in a report of the American 
Research Institute, it was just headlined, I noticed 
it at a [12] glance, I heard a great deal, and the 
headline said, ‘‘Family Partnerships Sanctified for 
Tax Purposes,’’ and that had a meaning to me, and 
I read right down through it. 

This article stated that Congress had finally legis- 
lated and established possibly the rule 
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(Testimony of Max Jeffrey Kuney, Sr.) 

The Court: You had better not recite it. It was 
just an article of that kind. 

A. (Continuing): But at that time I noticed 
there was a couple of requirements, and I went 
right about it to attend to those. 

Q. (By Mr. Toole): What step did you take 
to make that thought into a reality? 

A. Well, I was familiar with everything except 
one thing, and I never had any experience with 
trusts. So I think right in a day or two I went down 
to the office of Mr. Tracy Griffin, who was then 
alive, and told him that I was planning on setting 
up a trust for John. He knew who John was, and 
I would like to see some trust agreements if he had 
one, possibly one he had made up, and another one 
if he had them, or could he get me one that had 
been made by some bank, and he did so in the course 
of a minute or two, and I took them out in the 
library and read them both at the same time, and 
then I went down through them, and they were 
both quite long, [13] and that was that, and I 
thought I knew what they were and I thought that 
was all right. Then I just in my mind . 

Q. Who was Mr. Tracy Griffin? 

A. I just reduced it to just a sentence to what 
my feeling of what a trust meant. 

Q. Who was Mr. Tracy Griffin? 

A. He was an attorney here at that time, sir. 

Q. When did you make or come to the conclu- 
sion that you wished to make a gift? 

A. Well, right then. I thought, ‘‘Well, this 1s 
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(Testimony of Max Jeffrey Kuney, Sr.) 

all right. There is no difficulty here that can’t be 
straightened around, no complications.’’ I wanted 
LOMebOmelite 

Q. Why did you want to do it? 

A. Well, particularly so because at that time— 
I thought it was the thing that you could do. I was, 
of course, aware of troubles that others had had 
with family partnerships, and I wanted no part of 
it and had no part of it, but I noticed that, and 
I said, ‘‘ Well, this is the thing for me to do,”’ par- 
ticularly so because of my age. 

Q. Was there any motive besides tax considera- 
tions that prompted you to make that? 

A. Most assuredly. I knew the tax considera- 
tions, but the real thing was this, that I was then 
58 and I wanted to do the same for John that I had 
done for Max. But I didn’t know whether I would 
be around. 

Q. How old was Johnnie at that time? 

A. Six—five. 

Q. Did you or did you not have any thoughts 
that perhaps he would be ever interested in the 
business ? 

A. Well, I wanted, above all, that he would be 
identified particularly with Max as his half brother 
and would sort of be tied to him and grow up with 
him. 

®. If you wished to make a gift to Johnnie, 
eouldn’t you have given him something other than 
an interest in the partnership ? 

A. Most assuredly, but the interest in the part- 
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nership was the important thing. It was the thing— 
not that he would ever have to do it, but with the 
hope that as he grew up, became a year or two older, 
that that would incline him to continue and 
carry on. 

Q. Did you have any property from which the 
gift might have been made besides an interest in 
the partnership ? 

A. I never had anything except what was in the 
companies and don’t today. 

Q. Didn’t you have any securities that you 
might have given to him? 

A. I haven’t ever had any securities, anything 
except what was in the company since 1927, and I 
don’t have now. [15] 

@. You stated that vou, if I am correct, that Mr. 
Tracy Griffin let you examine some forms of trust 
instruments ? 

A. Well, his secretary just gave them—that was 
the end of it. Mr. Griffin talked to me maybe a halt 
a minute. That was my purpose. I wanted to read 
the trust agreement, and that 1s where I went to 
do it and saw what they were. 

Q. Did you ever consider making a gift outright 
to six-year-old Johnnie? 

A. Well, no, because, as I say, I then knew that 
one of the things you have to do, because the child 
was a minor, that there had to be a trust. Without 
a trust it was no—you don’t have a family part- 
nership for tax purposes, and that, naturally, of 
course, was the motive. But I knew there had to be 
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a trust. There had to be a trust because he was a 
minor. That was the thing I was not familiar with, 
and I immediately went to find out about that. 

@. Do you know why the trust device was ap- 
propriate in this circumstance ? 

A. Well, it was required because he was a minor. 

@. Whom did you 

A. (Interposing): And it could be—yes, and 
as it was used actually, and as I see it, it could be 
used, it could form quite another purpose. It was 
something like a will, [16] you know, and you state 
what would be done in the future. It was quite a 
formal document, and I thought, ‘‘Well, that has 
been made and passed and done for a long time,’’ 
and I noticed that there was a lot of things in it 
that would be all right. 

Very good. In fact, most everything I could 
imagine I found there in a couple of pages as far 
as what the trustee would do and could do. 

Q. Whom did you consider appointing as 
trustee ? 

A. Well, I immediately considered that the trus- 
tee that I wanted would be Max, Jr. 

Q@. Why? 

A. He is the other boy’s brother, and that, as 
I say, would tie them together. That was one rea- 
son, and the second is that I had been watching 
Max, Jr., for eight years, and he had done quite 
well, and I considered that he was quite capable 
as a business man, at least, and he should handle 
those things, and also I noticed that he had a great 
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affection for the younger boy, and I believe that he 
had the right ideas about what would be good for 
that boy and what would not be good for the boy 
under certain conditions. 

I wouldn’t—I knew of no one more suitable as 
a trustee, and I know of no one now. 

@. Did you consider appointing a bank or a 
trust company [17] as trustee? A. Not at all. 

@. Why not? 

A. They know nothing of the child. They know 
nothing of my business. T’here is nothing personal 
to tie them to it. It was to completely defeat my 
whole purpose. It 1s a family partnership, and that 
it should be, and I could never take out of my mind 
the thought that that was—that there was a family 
partnership. 

Q. At this time I would like to hand to the wit- 
ness Exhibit 2, Plaintiffs’ Exhibit 2. 


(Whereupon, a document was handed to the 
witness by the Bailiff.) 


Q. Mr. Kuney, would you identify Plaintiffs’ 
Exhibit 2 for the benefit of the jury? 

A. This is the trust agreement dated February 
11, 1952, between Max J. Kuney, myself, and Max 
J. Kuney, Jr., and my son in which 

Q. Who was the grantor of that trust? 

A. Jam the grantor, and he is the trustee. 

Q. Directing your attention to the last para- 
eraph on Page 1, I wonder if vou would read that 
paragraph to the jury? 
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A. “It is agreed that from the capital account 
of Max J. Kuney, grantor, shall forthwith cause to 
be placed to [18] the credit of the trustee, $100,- 
090.00 under capital account captioned ‘Max J. 
Kuney, Jr., trustee’ on the firm books of the busi- 
nesses of grantor, which said sum equals approxi- 
mately twenty per cent of his interest in said busi- 
nesses. The crediting of said amount to the account 
of the trustee shall constitute the paying over, as- 
sienment, transferring, and delivering to the trus- 
tee of said sum and the receipt of the same by the 
trustee.”’ 

It was there that the capital account was—capi- 
tal interest was credited. There was the instruction 
to credit it to the books of account, to enter 1t and 
make it formal on the company books. 

@. Who prepared this instrument? 

A. Your law firm, and the man that prepared 
it was Bill Witherspoon of Witherspoon, Kelley, 
Davenport & Toole of Spokane. 

@. He is my partner? A. That is right. 

@. And had you had conferences with Mr. With- 
erspoon regarding the terms and provisions of this 
instrument ? 

A. T have been in his office, but, as I said, I 
had already looked at the trust agreements and I 
had been in his office more than once; that is, before 
lately, but I don’t know whether it was before or 
after this, but at [19] least I was in his office. 

@. Will you describe to the jury the provisions 
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of the trust with respect to paying off the income 
and the principal for the benefit of Johnnie? 

A. Well, yes. In my mind the important thing 
is that the trustee could, if he wished, hold the in- 
come from the beneficiary until the beneficiary was 
thirty years old. That was always in my mind, and 
it is now. I know when that date comes, that until 
thirty years old, why, he has the discretion to dis- 
tribute income to the beneficiary, and otherwise the 
other provisions have meant no importance to me 
because I don’t consider there is any action that 
I should take on them—important action until such 
time—— 

Q. By ‘‘other provisions’’ you don’t or do you 
refer to provisions with respect of distribution of 
the principal of the trust? Perhaps you could de- 
seribe to the jury the difference between income and 
principal as you conceive it? 

A. Income is what you earn and the principal is 
what you have and hold. That 1s my explanation. 

Q. What was the principal of the trust at the 
time it was created? A. $100,000. 

Q. Invested in what? [20] 

A. In capital interest in the business. 

Q. Now, what provisions are there in the trust 
with respect to distribution of that principal for 
the benefit of the beneficiary ? 

A. Distribution of the principal? 

Q. Yes. 

A. That is a rather far distant affair probably 
that I am not immediately concerned with. If John 
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should die before he receives his trust estate and 
has no children, then it would go 

Mr. Biggins: If at any time leading questions 
will help, counsel, we will certainly not object. 

Q. (By Mr. Toole): Thank you. Directing your 
attention to Section 3 of Article I on Page 2, isn’t it 
true that at any time after John came to the age 
of 21 years 

A. (Interposing): Yes, sir. 

@. (Continuing): the principal could be 
distributed ? A. That is true, yes. 

@. Was it mandatory that the principal be dis- 
tributed ? 

A. No, not mandatory, nor is it mandatory that 
income be distributed. 

Until he reaches age thirty? A. Yes. 
After age thirty then what? 

After thirty it must be distributed. [21] 
The income must be distributed ? 

Yes. 

Now, the principal eventually is distributed 
to whom if it is not distributed to Johnnie, and 
that is what you were testifying. If it was not dis- 
tributed to Johnnie prior to Johnnie’s death, what 
would happen to the principal? 

A. If he has no children, it goes to the children 
of Max, Jr. 

@. If he did have children? 

A. It would go to his children, and if Max, Jr., 
has no children—it doesn’t go to me, that is all I 
know. It is sort of left up in the air there. If they 
don’t have any children, I do notice that, I believe, 
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I have always noticed that, just a rather remote 
possibility, if I were to survive John and his chil- 
dren, if he had any, and Max, Jr., and his children, 
then it doesn’t say where it goes. 

Q. But the important parts of the trust are that 
the income must be distributed after age thirty? 

A. ‘That is, yes. 

Q. Now, why did you put that provision in 
there ? 

A. Well, it was put in there—I notice it was in 
there. I had seen it before. The impression that I 
got was that it was a good provision. I can see rea- 
sons why it would be a good provision. I am per- 
fectly aware of that. [22] 

@. What reasons would those be? 

A. One would be this, when this particular boy 
Jeff becomes twenty-one 

Q. (Interposing): Weare talking about Johnnie? 

A. When Johnnie becomes twenty-one, yes, then 
this would be up to Max, Jr., to take care of the 
situation. But that is his business. But I would 
rather say what I would do in connection with Jeff’s 
affairs, if I may, as trustee. 

Q@. We are talking about the trust for the bene- 
fit of Johnnie. We will discuss trusts for the bene- 
fit of Jeff. 

A. The trust for the benefit of John does con- 
tain that provision. | 

Q. Why did you provide in the trust that the 
income should not be required to be distributed to 
Johnnie until he was thirty years of age? 
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but it shouldn’t be, and while I just never before, 
why, I even expressed this to Max, Jr., and I know 
I haven’t to you, but I will do so now, and it is 
this, that at least I would hope—and maybe from 
now he will get the idea, that when John does be- 
come twenty-one, and I may be living or dead, Max, 
Jr., 1s the trustee. He can do, if he will, the same 
as I did by him. He can make this John a partner 
when he is twenty-one without any capital [23] in- 
terest whatsoever if he is able and can work. I did 
it before, and it worked, and also he can continue 
with him in this trust. While this is strictly taxes, 
why, it would make sort of a double entity out of 
the matter. John himself would be a taxpayer. John 
himself could be working for the company with 
quite a large salary as a taxpayer and at the same 
time earning quite an income over here on the other 
side as the beneficiary of a trust. Both of them are 
taxed at individual tax rates. The only difference 
is that one of them is a different exemption. 

I was aware, of course, that that provision was 
the law then, at least, or—or allowable or had been 
and can be done that I found, and as I say, L have 
had numerous partners, none with capital interest. 
That has just been—except this case where the trust 
has a capital interest. 

Q. Does the—— 

A. (Interposing): That is the only indication - 
in all these years. 

Q. Does the trust instrument require this capl- 
tal— Strike that. 
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Does the trust instrument require that the capi- 
tal of this trust be invested in the partnership ? 

A. No. This trust instrument in short gives the 
trustee [24] powers, discretionary powers to do 
everything that I can imagine. 

q. Was it your intention that the investment be 
left in this partnership— Strike that. 

Was it your intention to control Max, Jr., as trus- 
tee in how he should invest this property ? 

A. No. He is, you see, the trustee, and I would— 
he would outlive me normally, and so, therefore, he 
would naturally control this. 

@. Does the trust provide if in his discretion the 
investment should be removed from the family part- 
nership and invested in other properties, that he is 
free to do it? 

A. I am sure it does because it allows him to 
do everything imaginable, and it has one sen- 


tence 

Q. It does provide that, doesn’t it? 

A. Well, I am certain that it does, because—it 
says he can do these things, and besides that, he 
can do anything a natural man could do. 

Q. When you made the trust mstrument—cor- 
rection— When you made the gift in trust did 
you prepare and file the gift tax return reflecting 
this gift that had been made? 

A. They were prepared. All the things that we 
knew of that were necessary were done. 

Q. Referring to Exhibits 7 and 8—directing 
your attention [25] to Exhibit No. 7, what is that? 
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A. That is a federal gift tax return for the year 
1952 reporting $9,225 payable under this return. 

@. Was that gift tax return paid? 

A. Yes, certainly. 

Q. Does this gift tax return reflect the gift by 
you of the interest in the partnership? 

A. Yes, it states exactly what it is on the back. 

@. Directing your attention to Exhibit No. 8, 
would you identify that for the jury? 

A. That 1s a State of Washington gift tax 
Tema 

@. What does that show? 

A. That shows that due under this return is 


$2,160. 
Q. Of gift tax? A. Of gift tax. 
Q. Was that gift tax paid? A. Yes. 


Q. To the State of Washington? 

A. To the State of Washington. 

@. Wasa copy of this trust agreement furnished 
to the Internal Revenue Service when the gift tax 
return was filed—with the gift tax return? 

A. It was furnished to them whenever it was 
required to be furnished. That I can’t recall when 
you do these things. 

Q. Buta copy was furnished? [26] 

A. Yes, I know that to be a fact. There is, at 
least, a letter written inclosing it, and certainly 


it was. 
Q. And the Internal Revenue Service accepted 
the gift tax on this? A. Yes. 


Q. They have never offered to refund it? 
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A. I have heard nothing about that. 

Q. At the same time it is true, is it not, that 
Max, Jr., created a trust for the benefit of these 
two children naming you as trustee? 

A. Yes, sir. Well, I wanted to be trustee of that 
boy a while at least, and he did that. 

Q. Directing your attention to Exhibit No. 1, 
would you describe that instrument to the jury? 
Yes. 
Is that a trust agreement? 
This is a trust agreement also. 
What is the date of that? 
It is dated the same day as the other one. 
What date 1s that? 
Eleven, February, 1952. 
Who was the grantor on that instrument? 
The grantor is—are Junior and his wife. 
And who is the trustee? 
T am the trustee. [27] 
That trust agreement, does it not, sets up two 
ate one for the benefit of your granddaughter 
Caroline? A. True. 

Q@. And one for the benefit of your grandson 
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Jeff? A. Grandson Jeff. 
Q. You call him ‘‘Jeff’’ so we don’t have a third 
“Whax.”” A. Yes, Jeff. 


Q. And what was given to you in trust to hold 
for the benefit of those children? 

A. A $100,000 capital interest. 

Q. Whose capital interest was that? 

A. A $100,000 capital interest was theirs given 
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@. Max gave part of his interest in the part- 
nership ? A. Qh, yes. 


Q. To you in trust? 

A. ‘To me in trust for the benefit of the children. 

@. ‘T’o hold for the benefit of the children? 

A. Yes, sir. 

®. Were there any other beneficiaries of this 
trust ? 

A. Yes, sir. There was Max’s mother and her 
parents. 


@. What provisions were stated in the trust with 
respect to distribution for the benefit of these bene- 
ficiaries? What power did you have to make dis- 
tribution ? 

A. I was empowered to make distribution to 
them as I thought [28] they needed it. 

(). Distributions of income, is that correct? 

A. Distributions of money, yes, income. 

Q. Of income? A. Yes. 

(. Do you have the authority and power to make 
distributions to either the minor child, Jeff or Caro- 
line, and to Lorraine do you mean? A. Yes. 

®. And to the Bently’s. 

2, (J nene mS rable es. 

@. You have that power? A. 1 dies 

Q. Isn’t it true that the trust provides that after 
any distributions to Lorraine it was to be charged 
equally to Jeff’s and Caroline’s trust? 

A. J am quite sure that 1s so, yes. I am quite 
sure that is so. 

@. And is it also not true that the distributions 
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of capital follow the same pattern as the trust you 
previously discussed, that after age twenty-one you 
had the discretion to distribute ? 

A. Yes, that is so, I know. That is so, I know, 
yes, that I can at my discretion or any trustee can 
hold this income until these children are thirty 
years old, but he [29] don’t have to do so. But he 
can do so. 

Q. Who would be the trustee of this trust after 
you pass away? 7 

A. I think Spokane Eastern, a bank, or—no, I 
guess—Max, Jr., becomes the trustee himself, and 
then the bank. 

Q. Directing your attention to the top of page 
11, it provides, does it not, that in the event Max 
Kuney 


A. (interposing): Yes. 


@. (Continuing): ——that in the event you are 
unable to act as trustee, Max Kuney, Jr., would 
succeed as trustee ? A. Yes. 


Q. If he does not wish to act, the Seattle-First 
National Bank then becomes trustee? 

A. Yes, that is true, or in the event of his death, 
Seattle-First National Bank would become the 
trustee. 

Q. Now, returning to the first trust which we 
were discussing, the trust which you created and 
appointed your son Max, Jr., trustee, you have testi- 
fied that the trust instrument provided that there 
was to be a transfer of a capital interest in the 
partnership from you to Max, Jr., as trustee. Was 
that actually done on the books of account? 


122 Max Kuney, Jr., et ux., et al., vs. 


(Testimony of Max Jeffrey Kuney, Sr.) 

A. Yes, that was done, yes. 

@. How was it carried out on the books of ac- 
count with the [380] partnership ? 

A. Well, the capital account was set up in the 
name of the trustee, and there an entry is made, 
and it shows a $100,000 there, and, of course, the 
appropriate account of a trust. 

@. The trust capital—— 

A. (Interposing): Who has given what to do? 
Pardon my confusion, but is this a gift to John? 

Q. Jam referring to the gift you made in trust 
to Max, Jr., for the benefit of John. 

A. Well, yes, of course. That then would be 
charged to my personal account, and it would be 
set up aS a credit in a capital account in the Kuney 
family partnership under the name of Max, Jr.— 
Max Kuney, Jr., trustee for the benefit. 

@. Was such an account actually set up on the 
books of the partnership ? A. Yes. 

Q. In the beginning of 1952 when this gift was 
made—— 

A. (Interposing): Well, I presume it was. It 
was set up the first. 

@. You have seen recently copy of the books of 
account, haven’t you, where that account was ac- 
tually created ? 

A. Yes, it was created. I didn’t notice at the 
time. I am sure—yes, of course, it was done [31] 
in 52, 

Q. Didn’t all the financial statements show after 
that—the books show that trustee? 
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A. Yes, they do show that in 1952. 

Q. They have ever since the beginning of 1952? 

A. Since 1952, I do know that. I have those al- 
ways. But the books are in Spokane, and I am in 
Seattle. 

Mr. Biggins: There is no dispute about that at 
all, your Honor. We will stipulate that, if it will 
help. | 

Q@. (By Mr. Toole): Is it not true that the 
same thing as stipulated by Mr. Biggins was done 
with respect to John? A. Wes. 

@. With respect to the trust created by 
Max, Jr.? 

A. Yes, that I do know. It is my duty to see 
that it was done, and I know it was done. 

@. Will you deseribe the nature of the partner- 
ship business as it was conducted by the partner- 
ship from the beginning of 1952 up to the formation 
of the corporation in the middle of 1953? 

A. Yes. 

@. What kind of business were you engaged in? 

A. There was no other Max J. Kuney Com- 
pany, a partnership, the trust for partners. We did 
it all. There was no other entity. We were partners 
with all other firms [82] that I have mentioned 
under our own account operating in Seattle—in 
Spokane and elsewhere, and it was one entity, and 
the trusts were partners in that entity. 

Q@. And during this time were the subpartner- 
ships with Techler Aluminum, Agutter Electric, and 
Kuney-Johnson Company going on as they had? 
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A. Yes. 
Q. In May of 1953 you determined to form a 
corporation, didn’t you? A. Yes, then I did. 


Q@. Why did you determine to form a corpo- 
ration? 

A. That was because of two men, one in par- 
ticular who was a general superintendent that had 
been with the business since—for many years and 
had accumulated $86,000 or so, and we wanted to 
give him an interest and make him a real interest. 
He is a young man also. 

@. What is his name? 

A. His name was Wigginton. It was formed for 
that principal business purpose. 

Q. Who were the incorporators of the corpo- 
ration ? 

A. Max and I and this fellow Peterson, who was 
an office manager. 

Q. What name did the corporation have? 

A. Max J. Kuney Company. 

Q. Who owned the shares—to whom were the 
shares of [33] Max J. Kuney Company, a corpora- 
tion, issued ? 

A. They were first issued to—the old Max J. 
Kuney Company, that was a partnership which 

Q. (Interposing): ‘To the partners? 

A. Yes, Max, Jr., and I and the trusts. 

Q. What did the partnership transfer to the. 
corporation at that time in consideration of those 
shares ? A. Pardon me? 

Q. What went into the corporation? 
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A. $400,000. 
@. Of cash? A. Well, credits. 


Q. Was it accounting business and work in 
process and that type of thing that were turned over 
to the corporation as well as cash? 

A. Well, they would naturally be fractionally 
interested, but when I make an entry of that kind, 
you just merely—you set up a corporation here, 
and there is $400,000 capital in the thing. 

Q. I am distinguishing what was left between 
the corporation and the partnership. What was left 
in the partnership at the time of that organization? 

A. Machinery, equipment, land, buildings, fixed 
assets. 

Q@. What went over to the corporation ? 

A. Everything else. [34] 

Q. What is ‘‘everything else’’? 

A. Everything else, all assets, all liabilities, 
everything else. 

Q. That included work in process, construction, 
eash in the bank? 

A. Everything, everything, but there was a little 
note, as I recall it 

Q. There was a minor matter? 

A. That became a fixed asset that was going to— 
Wwe were going to repossess the thing, and we got it 
repossessed a few days after, so it was a fixed asset, 
but 1t was a note. 

Q. Why did you determine to leave the fixed 
assets in the partnership ? 

A. Well, the operation by this man who I men- 
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tioned who had become in the corporation is a dif- 
ferent thing and a different responsibility than the 
mere ownership of fixed assets which children might 
be able to handle, but not the actual going out and 
building of buildings and roads, and et eetera. Fur- 
thermore, the man had $86,000, and I wanted him 
to have a 20 per cent interest, and you can’t have 
it with too big a corporation. So it was started at 
$400,000, and when he came in it became $500,000, 
and that is it. There is no room for anything else 
in there, you see. It would be a little [85] corpo- 
ration so he could have a 20 per cent interest. If he 
had to have a 20 per cent interest in everything, he 
has no money like that. 

Q. From that time forward what kind of busi- 
ness did the partnership engage in? 

A. From that time they owned fixed assets. 

Q. What did they do with the fixed assets? 

A. They rented them to the corporation, that 1s, 
the user. The corporation can do it, subrent, and 
it does all the things it is to do. The partnership 
owns fixed assets, that is all, and it has continued 
right up to now. 

Q. It is true 

A. (Interposing): Jt might change that now, 


however. 
Q. It received rental income from the corpora- 
tion for the use of fixed assets? Ac West 


Q. Has that business continued from then to the 
present day? A. Right now, yes. 
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Q. At the present time the corporation is rent- 
ing the fixed assets from the partnership ? 

A. Yes. 

Q. Directing your attention to the last part of 
1953 and 1954, how would rent be determined be- 
tween the corporation and the partnership? [36] 

A. Well, it was determined by Junior—by some 
formula he got out of an ADE book. 

Q. What is an ADE book? 

A. American—I don’t know. 

Q. American Equipment Dealer? 

A. Yes, AED, American Equipment Dealers. I 
am familiar with this because [| know what was 
done and changed. But finally the income that went 
there was computed by Mr. Carney for all those 
years. 

Q. Who is Mr. Carney? 

A. He is the income tax man. It is as shown in 
his report. He changed everything a little bit. It 
didn’t amount to anything, I only bought one per 
cent, $4,200, such a matter, and that was it, and we 
accepted that. 

@. In other words, the amount was ultimately 
approved and agreed upon between you and the 
Internal Revenue Service? 

A. Yes, it was, as I say, less than one per cent 
change, but an entirely different method, I might 
say, but no change. We have accepted that and no 
question. Then we changed our method because 
there would be no more change, we hoped. 

Q. With respect to the earnings of Max J. 
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iKuney Company, the partnership, how were the 
profits earned by this partnership divided? 

A. They can only be divided one way, that [87] 
is that. 

Q. What way is that? 

A. Well, first you must have reasonable salaries 
for the operating partners. I don’t know what that 
might be. 

@. Who are the operating partners? 

A. That would be Max, Jr., and me. 

Q. Why do you call yourselves operating part- 
ners ? 

A. We are adults as distinguished from the chil- 
aren and the trustees who do nothing. 

@. While we are discussing the salaries, how 
much salary was paid to you by the partnership in 
1952, do you recall? 

A. 1952, it was quite a bit higher than it has 
been since, and I recall it was $25,000. 

Q. And that was because in 1952 the partner- 
ship was engaged in a complete general contracting ? 

A. Yes, that is true. And for a part of the time 
in 1953 it would be so. I would think that the salary 
for ’53 would be somewhere between what it was 
for ’52 and then ’54, scarcely nothing. 

Q. Isn’t it true they paid $10,000 salary in 1953 
to you? 

A. Well, if they did, I would say that that was 
about right. I don’t recall. 

The Court: Well, it is so stipulated, isn’t it? 

Mr. Biggins: That is correct. [38] 
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The Court: All right. 

A. I would think so. 

Q. (By Mr. Toole): $5,000 was paid in 1954? 

A. Yes, that is five. 

@. And the reason for the decline was the 
change in the business? 

A. Change in the things that we had left to do. 

@. From an operating business? 

A. Just merely ownership of equipment. Five 
thousand dollars, I would say, is a nominal sum, 
and that could be one thousand as well. 

@. All right. Now, after these profits were— 
after these salaries were deducted from the profits 
of the partnership, how were the remaining profits 
divided ? 

A. That simply is a matter of arithmetic. You 
compute the proportion of the trust’s Income which 
it bears to the other partners’ income, and it is a 
percentage run out through the machine, you run 
it out, and that is how it is. It can only be that way. 

@. Can you describe to the jury the principle or 
the—well, your agreement with respect to how this 
profit was divided, and in that connection I hand 
you Exhibits 24 and 25. 

Exhibit 24, would you identify that to the jury? 

A. Yes, this is an agreement dated the 11th of 
February, [89] 1952, which, incidentally, is the 
same date as the trust signed by me and also signed 
by Max, Jr., as trustee for the benefit of John, my 
son, by which, considering this now, I am a. part- 
ner, he is a partner, and here is an agreement. be- 
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tween the two partners that they are to do this in 
relation to this income as is required to be done any- 
way. It just so states, which is well to state because 
there is no other place where that is stated. 

It says, ‘‘The undersigned hereby agree that ef- 
fective January 1, 1952, total Max J. Kuney income 
shall be distributed annually between Max J. Kuney 
and trust dated February 11, 1952, for benefit of 
John R. Kuney, as provided by the rules of law 
then effective for family partnerships and in con- 
formity with the provisions of said trust.”’ 

In other words, this could last for thirty years, 
as I say. Laws could change, the agreement doesn’t 
change. It is as provided, and it is as is stated, there 
is one last place there, the amount of salary which 
first must be deducted as a reasonable amount, and 
that is the thing that we can put down, what we 
think is reasonable, a reasonable amount. But some- 
one else can come along and there can be a differ- 
ence. It is a thing that has to be agreed. You can’t 
state it. I have always had an idea I couldn’t state 
a thing when it was some other [40] person’s au- 
thority to change the thing. So I tried to make the 
agreement complete and completely fulfill not only 
now but forever this agreement which was made 
in 1952. It fits today. 

Q. And in your opinion, referring to that rea- 
sonableness, were these salaries paid to you reason- 
able, in your opinion? 

A. It was in our mind, as we set them down. 
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Q. Are you aware now that the government is 
saying they were too low? 

A. Well, I don’t know that—yes, you told me 
Hebb 

Q. I told you the government raised that issue, 
have I not? 

A. Yes, too low. I am not aware of which years. 

Q. Did the partnership of Max J. Kuney Com- 
pany file income tax returns from 1952 on? 

A. Yes, I know that they did. Yes, they did. 

The Court: It is stipulated. That is all stipu- 
lated to. Let us not unnecessarily go over stipulated 
facts. Let us speed this thing along. 

Mr. Toole: Those partnership returns are Ex- 
hibits 9 to 18. I think we have them all in one group. 

Mr. Biggins: There are two copies of the income 
tax returns for the years for the tax [41] reported 
that was paid. 

The Court: Yes, that is all by stipulation. 

Q. (By Mr. Toole): I will ask one question 
with respect of all the tax returns. 

All of those income tax returns disclose the fact 
that the trust partners 

A. (Interposing): That is right. 

Q. And they show each trust as receiving his 
share of the income as well as each adult partner? 

A. They certainly do, yes. 

Q. And the balance sheets on those income tax 
returns show the trust as one of the partners own- 
ing 
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A. (Interposing): That I wouldn’t know un- 
less J looked. 

The Court: Well, if you know it to be a fact, 
say so, and let us get on with it. 

Mr. Toole: It is a fact. 

Q. (By Mr. Toole): Were financial statements 
prepared by the partnership, and I direct your at- 
tention to Exhibits 30 and 32. 

Mr. Biggins: We are prepared to stipulate, your 
Honor, they are true copies of financial statements 
prepared, I believe, by Max J. Kuney, Sr., and so 
certified to by Mr. Bowen. 

The Court: That is in the record. Go ahead. 

Q. (By Mr. Toole): Those financial statements 
disclose the [42] existence of the trust, do they not? 

A. They do. 

@. And the capital interest of the trust? 

A. They do. 

Q. And they show the share of the income of the 
trust ? 

A. No, they do not, not on the financial state- 
ment. They show the capital interest, but they 
wouldn’t—obviously wouldn’t show the share of the 
income. 

Mr. Biggins: It is stipulated that the computa- 
tion of the amount of difference—— 

Mr. Toole (Interposing): I simply want 

The Court (Interposing): Wait just a mo- 
ment, we can’t both talk at once. 

Mr. Biggins: I would be happy to stipulate with 
Mr. Toole that by subtracting the difference in the 
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amount reported on the capital accounts for the 
several years you could compute without—— 

The Court (Interposing): It is not set out as 
such ? 

Mr. Biggins: It can be computed. 

The Court: I understand, but it is not set out as 
a separate item, but it could readily be computed 
from the financial statement? 

Mr. Biggins: Yes. 

The Court: Do you understand that, ladies [43] 
and gentlemen ? 


(Whereupon, there was an affirmative re- 
sponse from the jury.) 


The Court: All right. Go ahead. 

Q. (By Mr. Toole): To whom were copies of 
these financial statements furnished in this form of 
the computation that is disclosed? 

A. Principally the one bank. We have always 
done business with that one and only bank and the 
only bank we ever borrowed money from, that is 
the Spokane Eastern of the Seattle-First National. 

Q. Were financial statements furnished to them 
from 1952 on? A. Always and prior. 

Q. Did you furnish a copy of the trust instru- 
ments to the Seattle-First National Bank? 

A. I don’t know. 

Q. The evidence later will show that it was true. 

A. It is also true they were furnished in full, 
complete form, to the surety companies, and we have 
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only done business with one surety company. J'hose 
are the total and only two people who ever have been 
creditors of our firm. 

Q. Didn’t you owe money to any other creditors 
besides the bank? [44] 

A. ‘This firm has never owed a penny of money 
except current bills since it started. We are one of 
the only firms that has paid cash for equipment al- 
ways. We have only had one ereditor. We owed 
money, it was owed to the bank. There was never 
anybody else. 

®. Borrowings from the Seattle-First National 
Bank have been substantial? 

A. Well, sometimes they were, yes. 

Q. Now, referring to the trustee created by 
Max, Jr., of which you are the trustee 

A. (Interposing): Yes, sir. 

Q. (Continuing): you filed income tax re- 
turns, which are here in evidence, Exhibits 17 
through 22? A. Yes. 

@. As trustee? A. I know I did. 

The Court: It is stipulated. 

Q. (By Mr. Toole): Income tax returns have 
been paid as shown by those returns? 

A. ‘They have. 

The Court: That has all been stipulated to, Mr. 
Toole. : 

Mr. Toole: That is right. 

Q. (By Mr. Toole): And a trust copy of the 

trust agreement was furnished to the Revenue Serv- 
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ice when you first [45] filed those income tax 
returns ? 

A. Yes, that is required. I am sure it was done. 

Q. Now, referring to the income earned by you 
as a trustee or rather the trustee’s share of this 
partnership income, did you make any distributions 
of this trust—strike that. 

As stipulated, you made payments in cash of in- 
come of this trust to Lorraine Kuney ? 

A. I directed that it be done. 

@. And to the bank? IL Cincl. 

Q. Why did you determine to make distributions 
of income to them? 

A. Well, that came to my attention in a visit 
with his mother. 


Q. Were they in need? A. Yes. 

Q. What was their health situation at the time? 
A. Very ill. 

Q. They were very ill? A. Yes. 

Q. How old were they? 

A. The grandparents were 77 and 82. But his 


mother was ill. 

Q. Did Max Kuney suggest that you make these 
distributions ? 

A. He was certainly willing that the suggestion 
did come [46] from me, and it came. She wanted to 
sell her property. I knew she shouldn’t, I told her 
she shouldn’t. 

Q. Your relations with Lorraine Kuney were 
cordial? A. Very friendly. 
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@. At that time did you make any distribution 
—strike that. 

You did make a distribution of the trust income 
to Jeff and to Caroline? A. Yes. 

Q. How was that distribution made? 

A. In the same manner as I have described, the 


salary taken off 

@. No, you misunderstood the question. 

trom the income earned by the trust, you as trus- 
tee made distributions of 1952 income? 

A. Correct. Yes, I do recall distribution to their 
personal accounts one year. That was done one year, 
ves. At my direction 1t was done in the year 1952 
and not thereafter. 

@. What was the significance of that distribu- 
tion ? 

A. ‘That was to be a special thing that could be 
used especially for their education when the time 


comes. 
Q. How was it distributed? Was cash distributed 
to them? A. No, credit. 


Q. Credit, what do you mean by that? [47] 

A. Well, another account would be set up, and it 
was distinguished from the account 1n trust. That 
account would be named and become the lability of 
the corporation, and it just states there their name, 
no trust in connection with it, Max J. Kuney, III, 
personal account, and in that would be a credit. It 
is a liability of the corporation. 

Q. It isa liability of the corporation to him? 

A. By the corporation to him. 
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Q. To the children? A. To that child, yes. 

@. One to Jeff and one to Caroline? 

A. That is true. 

Q@. Has the corporation paid interest on those 
accounts ? A. At all times, yes. 

@. Until the present time it still is? 

me Slat is right. 

Q. During the period of your administration of 
this trust did you leave all of the property or cap- 
ital of the trust invested in this partnership, or did 
you 

A. (Interposing): No, there came a 

@. (Continuing) : 
anything else? 


did you invest part in 


A. There came a time in some year in the past 
when the trustee—the trust had more than enough 
money to own all the fixed assets. So then when 
that occurred, they [48] became a surplus over and 
above what they needed to have to own the fixed 
assets, and that is available for investment in fixed 
assets or otherwise, and when that occurs, that sets 
there in the corporation and it draws interest. But 
you see, there is a considerable trading done in these 
fixed assets. 

Hor example, on the 10th of August of this year 
we sold a $230,000 building, it is something like 
that. There is over a million dollars worth of—much 
more than that in the original cost. It fluctuates. 

Q. Has any of the property been taken out of 
the Kuney family enterprises and invested else- 
where ? A. Never. 
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Q. Why not? 

A. We never do that. In the first place that is 
not the plan. In the second place, I know of no place 
that it will produce that income. In the third place, 
I do know, I believe, something about the construc- 
tion business. Why should I put it in somebody 
else’s business and in a piece of paper? 

Q. Have you ever considered drawing any part 
of the trust investment out of the family? 

A. I suppose. You see—sure, I considered and 
rejected it. You consider it and reject it. But it 
pays well and is safe. [49] 

Q. How has that investment gone? Have you the 
figures at your disposal showing what the trusts are 
or were under your administration ? 

A. Yes, I know how they have grown. 

Q. What have these trusts increased in value? 

A. They have grown about as expected, maybe a 
little better. In other words, 15 per cent interest 
compounded after taxes. But the one, for example, 
for Jeff, he starts with $50,000, and he now has 
$109,000 after taxes and also $27,000 in his personal 
account, a total of $131,000 all springing from the 
same fifty thousand dollars. Caroline is the same. 

Q. Did the formation of the corporation in any 
way reduce the share of profit earned by the trust? 

A. Well, as it turned out, as a matter of fact, it 
happened to be beneficial to them, but we didn’t 
exactly foresee it. It happens that the corporation 
had a bad year in 1959, but that certainly wasn’t 
anticipated. As it turned out, why, the trust invest- 
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ment back there in 753, when it was, now that has 
turned out to be very good. 

Q. Are you as trustee free to withdraw this in- 
vestment from the partnership and these family 
enterprises at any time you feel there is a better 
place for the money to be invested? 

A. That is my understanding. I am free to with- 
draw my [50] decision, yes, sir. 

Q. Why didn’t you make any other distributions 
to Jeff or Caroline, or why didn’t you pay any of 
the income out to Jeff or Caroline through these 
years? A. It 1s sufficient as it was. 

@. Did they need any money? 

A. They have never needed it, but they could. 
They are getting to the age that they could. 

Q. But during the years involved here, they 
didn’t need the funds? 

A. Well, they got it from their mother and 
father. 

@. Their mother and father were adequately 
supporting them? A. Yes. 

@. And particularly addressing yourself to 1954, 
were you instructed that any time by Max Jr., as to 
how you were to—as to whether or not you were to 
make any distributions of income from this trust? 
Were you instructed by Max, Jr., as to whether or 
not to make distributions of income? 

A. Out of his trust? 

Q. No, of the trust of which you are trustee. 

A. Well, as it happened, it came—I, as trustee, 
- instructed him in this particular case, because, well, 
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I am not willing—because I presume I was the one 
that knew about this need in the family, and so 
forth. [51] And I did do that. I realized that when 
distributions—that I tell him what to do with that 
trust of his, direct him, and when it is a matter that 
is involved when you pay money to someone and 
how to handle it on the books, I would put that in 
writing because there is no misunderstanding, so I 
do that. 

Q. Do you mean that Max, Jr., was in Spokane 
with a bank account? 

A. Yes. I just merely wrote Max, Jr., a letter— 
a memo that he would understand, of course, that he 
was to instruct his bookkeeper to actually carrv on 
this thing of writing a check and doing the thing. 

Q. But at any time did Max, Jr., instruct you 
or tell you how to make any dispositions of the in- 
come of the trust that he created and of which you 
were the trustee? 

A. No, there is never any occasion. He never, 
that I can recall, had anything to say about that 
because—with the exception of this Bently and his 
mother’s distribution, and the other distributions 
are really just automatic. There is only one decision 
to make, ‘‘What is the reasonable salary,’’ then it 
is a computation by arithmetic, and there has been 
no reason for even a discussion about what to do 
about that. 

@. Would you consider yourself bound by in- 
structions by Max, Jr., as to how you were to act 
as a trustee? [52] 
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A. Well, no, I understand it is the reverse. 

Q. Do you consider that you are the only—— 

A. (Interposing): I am a trustee. 

@. And you use your own judgment? 

A. Jam the one that is in charge of that trust. 
That I am very aware of. Sometimes it gets con- 
fused. I can only think it is for the children I am 
their trustee. Now, it is for the benefit of the chil- 
dren, I am their trustee, and I have charge of it. I 
have the control of it as trustee. That is my duty 
to do, and that is the way I understand it, and the 
same as to him. 

@. You don’t consider yourself bound by any 
suggestions he might make? That is, bound by sug- 
gestions he might make regarding the distribution ? 

A. I would certainly listen to him. I am not 
bound. As a matter of fact, by the same token he is 
not bound, as I understand. 

Q. I want to explore that with respect to the 
trust you created of which he is the trustee. 

A. He is the trustee. 

Q. Which he is the trustee of? A. Yes. 

Q. For the benefit of your son Johnnie? 

A. Yes. 

Q. Do you control his actions now as to how he 
is to handle [53] that? 

A. No, not at all. If there is nothing—the things 
that he will do of importance there will be done, I 
presume, after my death. He controls that in the 
same way, but it is a little simpler in this respect, 
there were no other beneficiaries. There absolutely 
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hasn’t been anything to do about that. It has been in 
existence all these years except a decision once that 
we will invest it in fixed assets. There is now about 
to come up another decision, but that has no part 
here. But we are going to discuss the changing of 
those investments. | 

®. In other words, for some time you have been 
wearing two hats in the administration of the part- 
nership, 1s that one way to think of it, a trustee? 

A. If you want to say so, I am a corporation, I 
am a partnership, I am used to that thing. 

@. You are accustomed to acting in more than 
one capacity in business relations? 

A. I probably have a great many partnerships, 
yes. 

Q. Do you find it difficult in your own mind to 
divorce your responsibilities as a trustee to Caroline 
and Jeff when you are making these business deci- 
sions ? 

A. No. First, I recognize they are my grandchil- 
dren. There is that feeling that is present. That is a 
human thing, I know that, and I want to take care 
of those [54] grandchildren whether I am trustee 
or whatever you call it, call it a grandfather. Then 
IT am a trustee, another hat, that is business only. 
That is your control of some investments how they 
do them and later things. 


(Whereupon, there was a brief pause.) 


The Court: Let us speed this along, if we can, 
please. 
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Mr. Toole: I think that will be all, your Honor. 
The Court: We will take the recess before the 
eross-examination. 


(Whereupon, a short recess was taken.) 


The Court: Cross-examine, please. 


Cross-Examination 
By Mr. Biggins: 


Q. May it please the Court, Mr. Kuney, sir, I 
understood you to say, Mr. Kuney, that some time 
around the winter of 1951 you read an article of the 
American Institute of Research about family part- 
nerships ? A. Research Institute of America. 

Q. Excuse me. 

A. It was the Research Institute of America, I 
believe it is. 

Q. That is the correction I desire to give, Mr. 
Kuney, [55] ‘‘RIA.’’ Research Institute of Amer- 
ica. A. I believe so, yes. 

Q. And that publication, Mr. Kuney, is a tax 
publication, is it not? It is not a business publica- 
tion, it is a tax-saving publication, isn’t that cor- 
rect? A. That is correct. 

Q. And on your occasion of your reading that 
tax publication, I believe, sir, at that time you were 
in the ninety per cent tax bracket? There is no deny- 
ing that either, is there? 

A. I believe that is a fact that that year I came 
in that bracket. 

Q. And having read, and I believe you said, 
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somewhat understood that tax article, you then went 
to who? I didn’t get the name? 

A. First I went to the office of Mr. Tracy 
Griffin. 

@. And is he an attorney or an accountant? 

A. No, he was a lawyer. He has since died. 

Q. In Spokane or Seattle? 

A. In Seattle, sir. 

@. And in that office, I believe, sir, you read over 
a great number of trust instruments which he let 
you examine? A. Two only. 

Q. Two only? [56] A. Yes. 

Q. Which you examined, I take it, sir, with some 
care? 

A. Yes, I was able to read them quite rapidly. 

Q. It was after that that you went over to Spo- 
kane to Mr. Witherspoon’s office and discussed the 
trust problem with him? 

A. Yes, it was after that. That was the first 
thing I did. 

@. And you had more than one conference with 
Mr. Witherspoon about the trust? 

A. I believe it was only one conference, and at 
that time he made the draft of a trust which stated 
that it was a rough draft, and it was read, ap- 
proved, a final draft was made and signed. I believe 
that is the sequence. 

Q. And signed, I believe, on February 11, 1952, 
in Mr. Witherspoon’s office ? 

A. My copy was signed in Seattle, sent to me in 
Seattle to sign. I signed it in Seattle. I am quite 
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sure I signed it in Seattle and returned it by mail. 
I may be mistaken. 

Q. But it was signed on February 11? 

A. Yes, that is the date. 

Q. Now, in reading that article in the RIA, the 
tax magazine, you do recall that that article said 
in creating a family partnership you must be very 
careful of the partnership agreement entered into? 
Do you recall that? [57] 

A. No, I don’t recall that in this particular ar- 
ticle. 

®. They did discuss the partnership agreement ? 

A. Not in that article. 

Q. You don’t recall it? 

A. Well, it was not in that article. I have the 
article. 

Q. You have it? 

A. In wy office, yes. This book, incidentally, con- 
tained other things. I have kept the book. I often 
refer to it. 

Q. Regarding other things about taxes? 

A. Yes, and also tax tables that were necessary 
things to use. 

Q. Now, I believe you did mention a partnership 
with these other gentlemen like Mr. Johnson, didn’t 
you? A. Yes, I did. 

Q. And we did have written partnership agree- 
ments with Mr. Johnson? 

A. Yes, there is a written agreement concerning 
Mr. Johnson. 

Q. And with Mr. Greene? A. Yes. 
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@. And you will recall, of course, that you also 
had a written partnership agreement with your own 
son, Max, Jr.? A. Yes. 

Q. All right. And included in that partnership 
agreement you had with your son, that is the period 
39 through [58] ’52, that date is correct, isn’t it, 
Mr. Kuney? A. I believe so. 

@. And included in that agreement you had with 
your son was the understanding, ‘*‘The father shall 
continue as the nominal head of the firm with final 
decision on all matters pertaining to the firm, but it 
is contemplated that the father will gradually retire 
from active management with decreasing duties and 
responsibilities and that the son will take over in- 
ereasing duties and responsibilities, but always with 
the father continuing in full authority with final 
decision on all matters pertaining to the firm.”’ 

You do remember something like that? 

A. I remember that. . 

Mr. Toole: What is that instrument, your 
Honor? 


(Whereupon, a document was handed to Mr. 
Toole by Mr. Biggins.) 


Mr. Toole: I am totally unfamiliar with this 
instrument. 

The Court: That is unfortunate. Let counsel 
follow it if he wishes. But the cross-examination 
must not be interrupted, of course. 

Go ahead. 

Q. (By Mr. Biggins): We have established, I 
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believe, [59] Mr. Kuney, we did have a written 
agreement with your son? 

A. I know that agreement, I wrote it. 

@. And also in that agreement you understood, 
‘The son shall give all his working time to the 
firm’s business, diligently pursue knowledge of the 
same in his spare time, and at all times actively su- 
perintend and manage its affairs. It is contemplated 
that by the very nature of the firm’s business the 
responsibilities of the son will be heavy and that his 
duties will involve a great amount of traveling with 
the hardships of a transient family life. This is 
fully understood between the parties hereto and the 
transfer of these duties and incident hardships from 
father to son is the very essence of this agreement.’’ 

You do remember that? 

A. I am sure that it was in the—— 

The Court: The point is, you do recall that was 
provided in the agreement with your son? 

The Witness: Definitely. 

Q. (By Mr. Biggins): Also do you remember 
the understanding, ‘‘It being considered that under 
the duty contemplated for each partner the father 
will furnish experience beyond that of the son while 
the son will perform work beyond that of the father, 
therefore, their respective [60] salaries and shares 
in the firm’s profits shall be equal, provided, how- 
ever, that before any profits are divided the father 
shall receive interest at the rate of three per cent 
per annum on the amount if his capital account ex- 
ceeds the son’s capital account, except that this pro- 
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vision shall not operate until hereafter there shall 
have been the sum of $50,000 profits first divided 
equally between father and son.’’ 

Do you remember that, too? 

A. Yes, I remember that. 

Q. As well as the other provisions discussed and 
understood and executed by you? 

A. I remember that, and the purpose of it and 
its meaning very well. That was a very important 
partnership agreement in my life, the most impor- 
tant. 

The Court: Well, all Mr. Biggins is getting at 
now, Mr. Kuney, is the fact that you did have a de- 
tailed partnership agreement between you and your 
son in which all of these matters that he has re- 
ferred to, as well as others, were spelled out in 
detail ? 

The Witness: That is true. 

The Court: All mght. Go ahead. 

Q. (By Mr. Biggins): If you will, Mr. Kuney, 
T have asked Mr. Grant, the Bailiff, to make avail- 
able to you a [61] number of exhibits, Exhibits 1 
and 2, which I believe you will recognize as the 
two trust agreements. A. Yes. 

Q. Exhibits 24 and 25, the agreements which you 
spoke about on direct examination a few moments 
ago? A. Yes. 

Q. And in addition to that the rental agreement, 
the Dun and Bradstreet reports, and I believe, if 
you will look at the bottom of those made available, 
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the corporate units, the stock book, Defendant’s Ex- 
hibit @—do you also have that there, Mr. Kuney? 

A. Yes. 

Q. Now, going through these, if I may, sir, in 
chronological order as much as I can, could we take 
that first trust instrument. That is the trust of which 
you were the trustee, Exhibit 1, is it not, Plaintiffs’ 
Exhibit 1? A. Yes. 

@. And looking at that, as I read some parts 
very rapidly 

The Court: Not too rapidly, we must all hear 
you. Tell him the page and line. 

Q. (By Mr. Biggins): That was the trust 
agreement, I take it, Mr. Kuney, that you executed 
February 11 in Seattle, Washington, received by 
mail and sent right back ? 

A. Isaid that I was not certain of that. I believe 
SO. 

Q. Whatever your recollection is, we understand 
it is a [62] long time ago. A. That is true. 

Q. But you do remember signing it? 

Bee! did sign 16. 

@. And this is the trust that you considered in 
draft and discussed in conference with Mr. Wither- 
spoon and then had a revised draft executed? That 
is that instrument? 

A. That is the instrument. 

Q. Now the first page, if | may somewhat read 
rapidly as you follow me, I am reading, Mr. Kuney, 

‘‘Whereas, Max J. Kuney, Jr., is in the general 
contracting business, carrying on such business in 
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partnership with others under the firm names of 
Max J. Kuney Company, Kuney-Johnson Company, 
Agutter Electric Company, and Techler Aluminum 
Products; and 

Whereas, it is the intention of the grantors to 
make a gift in trust for the benefit of their minor 
childven and others of a percentage of their interest 
in each of said partnership businesses; and 

\VVhereas, it 1s the intention of the grantors that 
the sum of such percentages so to be given by them 
in trust for the benefit of their minor children and 
others shall equal $100,000.00 in value.’ [63] 

You have seen that language there? 

A. Yes. 

@. And then we set up that $100,000 under the 
capital account, as you described it, and may I turn 
now, if I may, sir, to Section 1, Article II, on Page 
2? A. Yes. 

(. We are talking there, I believe, about the 
powers of the trustee? A. Yes. 

@. Section 1: 

‘he trustee shall divide the trust estate into two 
equal funds, one for the benefit of Max Jeffrey 
Kuney, III, a son of grantor, and one for the bene- 
fit of Caroline Ireland Kuney, daughter of the 
grantor. Each of said funds shall be deemed to be 
and shall be administered as a separate trust. 

The trustee shall hold, manage, invest, and rein- 
vest the funds of the trust estate, shall receive the 
income therefrom, and shall, after paying the rea- 
sonable and proper expenses of the trust, pay and 


William E. Frank, ete. 151 


(Testimony of Max Jeffrey Kuney, Sr.) 
distribute the principal thereof, and the income 
therefrom, as follows: 

Section 1. The trustee shall have the right in his 
sole and uncontrolled discretion to pay to [64] Lor- 
raine B. Kuney, mother of the grantor, Max J. 
Kuney, Jr., to Clayton H. Bently, grandfather of 
the grantor, Max J. Kuney, Jr., and to Mabel C. 
Bently, grandmother of the evantor, Max J. Kuney, 
Jr., or to any of them, such portion or portions of 
the income of the trust estate as the trustee may 
deem necessary to provide for the support, health, 
maintenance, welfare, and enjoyment of such person 
or persons, due regard being given by the trustee to 
the other sources of income of such persons.”’ 

You do see that in that instrument? 

A. That is there, yes. 

@. And it is clear in your mind that it is your 
discretion and nobody else’s 

A. (Interposing): It is my discretion, yes. 

Q. Your sole and uncontrolled discretion, you 
understood that? A. I understand that. 

@. And in that same article on the next page it 
was further provided, you see at the last sentence of 
Section 2: 

‘The trustee’s determination as to whether or not 
payments shall be made to the persons named in this 
section and the amount of such payments shall not 
be subject to judicial review.’’ [65] 

You understood that as you executed this instru- 
ment, ‘‘shall not be subject to judicial review’’? 
That is in the instrument, isn’t 1t? 
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A. It is there, yes. 

@. And in Section 3 there: 

‘“The trustees shall have the right at any time, 
and from time to time, after a child of grantors for 
whom a share or fund of the trust estate is set aside 
attains the age of twenty-one years, to pay over, 
transfer, assign, convey, and deliver unto said child 
all or any portion of the share or fund then being 
held for the benefit of such child, as the trustee, in 
his sole and absolute discretion, deems to be for the 
best interest of said child.”’ 

You do see that? A. Yes. 

Q. You do also recall that? A, Wes 

@. Again, ‘‘his sole and absolute discretion.’’ 

A. Yes. In every place it was stated here, I re- 
eall that, and expected to find it there when I read 
the trust. 

Q. Why did you say you expected to find it 
there? 

A. Beeause I had read these other trusts and 
considered that that was the way trusts were made, 
and to the best [66] of my knowledge that was the 
correct and proper and legal way, and I didn’t even 
question it. I don’t know whether I was correct or 
not. Those are the things I have seen. I knew of no 
other type of trust. Those are the first trusts I had 
ever seen in my life when I went to Mr. Griffin’s 
office. 

Q. In that contact, then, if you will, Mr. Kuney, 
please turn to Page 10 with me to Section 8, where 


I read: 
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‘The trustee hereunder——’’ 
and that is you, we are clear on that? A. Yes. 
Q. “The trustee hereunder, his successors and 
substitutes Be 


And the “‘successors’’ was your son, we are clear 
on that? A. Yes. 

@. ‘‘——shall be and he hereby is relieved from 
any and all of the duties imposed upon them by 
Chapter 229 of the Laws of 1941 of the State of 
Washington, as amended. Such trustee, his succes- 
sors or substitutes, shall further be relieved from 
any and all duties so far as the grantors are able by 
this instrument to relieve him, which may in the 
future be imposed by amendment to said Chapter 
229 of the Laws of 1941 of the State of Washington, 
or by any future [67] law or laws of the State of 
Washington, or by any existing or future law or any 
other state with respect to making or filing with any 
court or other place any report, inventory, or ac- 
counting of the principal or income of the trust 
hereby created.”’ 


Now, my question, Mr. Kuney, in the trust instru- 
ment that you read in this man’s office, did this pro- 
vision relieving the trustee from all this state law, 
did that exist In any of the trust instruments which 
you examined ? 

A. Jam quite sure that it did. I found nothing, 
as I stated, and I read them there and got familiar 
with them, and then I found nothing in this one that 
Mr. Witherspoon prepared that was strange to me. 

Q. But you do then recall, sir, that you insisted 
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that such a provision do appear here before you 
executed it? 

A. No, I didn’t insist on that at all. I stated it 
happened as I told you. Mr. Witherspoon was 
known to me by reputation as a trust lawyer. That 
is his business. I know of his past, I know of his 
father, I know what the business is and was, and I 
wouldn’t even—I wouldn’t question his judgment 
on a matter of this kind because it is a thing I know 
nothing about. I didn’t insist, I wouldn’t know of 
anything like this. 

The previous thing ‘‘under judicial review”’ is 
a [68] thing that apparently I hadn’t even read be- 
fore or read it but meant nothing to me. That means 
something to me, apparently the trustee can’t be 
held liable, but I know different, by the way, regard- 
less of what this may say. I think I know different 
because I have inquired. 

Q. I had it understood, Mr. Kuney, from your 
direct testimony to say in effect as to the powers of 
trustee, it was something you were insistent on and 
understood and that under this instrument you had 
all the power with respect of this property that, I 
believe, your words were, a natural man would have. 
Do you recall that testimony ? 

A. I didn’t—as I reeall, I didn’t testify that 
way. 

Q. Did you express that thought accurately 
now ? 

A. No, this is what I believe I said or intended 
to say, that I had first read these trust instruments, 
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because it was a new thing to me, and I wanted a 
little experience in the various types of trust 
The Court: You are getting afield, Mr. Kuney. 
What did you understand with respect of the 
powers of the trustee here? How wide were they? 
The Witness. Absolute. I said that before, it 
didn’t shock me when I saw it before. 
Q. (By Mr. Biggins): As far as you know, Mr. 
Witherspoon did draft this document accurately in 


accordance with [69] your instructions and ex- 
pressed intent? 

A. I made no instructions, and I am sure no one 
_ made any instructions to Mr. Witherspoon as to the 
drafting of these matters here except right on about 
the first page, the hundred thousand dollars, and he 
would consult with us something about age thirty. 
But after this, I really don’t think it would be—in 
my way of doing business some of these things 
wouldn’t be the natural thing for me to do. 

Q. I understand you to say, Mr. Kuney, you 
gave no instructions on this instrument? 

A. Not in relation to such language as this. I 
may be wrong, but I did think that it was a sort of 
a form that was a legal form, and Mr. Witherspoon 
said it was so, and my concern was this only, that it 
had to be a trust. I certainly wanted it legal and 
correct. 

@. We are absolutely clear on that? 

A. Iam clear that that is what I wanted. 

@. And considered it a complete and accurate 
trust instrument, we are clear on that? 
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A. That above all things. Certainly I wouldn’t 
want to fail because of some instrument of this kind. 

Q. I did notice in Sections 4 and 5 of this in- 
strument, Mr. Kuney, that if, say, one Jeff—that is 
what you call Max IIT? [70] A. Yes. 

Q. If Max should marry and fail to have chil- 
dren—if Max should marry and have children and 
passed away, of course, his share goes to his chil- 
dren, you did understand that? A. Wes 

@. And you testified ? A. Yes. 

@. Butif the marriage fails to have children and 
then passes away, his wife gets nothing, it goes to 
the other grandchild? You understood that also, but 
if Max marries and has children—— 

The Court: Do you mean Max III? There are 
three Maxes here. 

Q. (By Mr. Biggins): If he marries and fails 
to have children, his wife gets nothing at all if he 
passes away? A. Yes. 

@. If John marries and fails to have children 
and passes away 

A. (Interposing): Yes. 

Q. (Continuing) : his wife gets nothing? 

A. Yes, I do understand that. I like that, and I 
understand it thoroughly. I like that agreement. I 
like that part. [71] 

@. Now, on that very same day, Mr. Kuney, on 


that very same day this very important trust in- 
strument was considered, drafted, executed on Heb- 
ruary 11, 1952, there was another agreement exe- 
cuted, I believe you said ? A. Yes. 
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Q. What was that other agreement that very 
same day, February 11, 1952? Looking at Exhibits 
24 and 25, would that help us? 

A. That was merely a short agreement. 

Q. A short agreement of what, sir? 

A. Agreement of what to do under this trust 
agreement and partnership that I had not found 
completely covered in this agreement. I consider 
that when you take this agreement of this date, this 
agreement also of the same date, plus the things re- 
ferred to in this date, there has been automatically 
covered everything that needs to be covered in any 
partnership agreement. There 1s nothing more to 
be said. It has everything in it, and this does refer 
to this, and it refers to the regulations which are 
a necessary part. You eannot distribute this thing 
and make it valid except by whatever regulations— 
the tax regulations say and makes it taxable. So the 
three, to my mind, were necessary to make a com- 
plete agreement. 

Mr. Biggins: May it please the Court [72] 

A. (Continuing): a complete statement of 
the agreement. There is other things, of course, in 
the partnership agreement, or else, and so forth, 
and always have been with me. 

Mr. Biggins: May it please the Court, as I re- 
view my examination here I would request and ap- 
preciate if Mr. Grant passed Exhibits 1 and 24 and 
2 and 25 to the jury for examination. 

The Court: That may be done. 
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(Whereupon, certain documents were passed 
to the jury.) 


Q. (By Mr. Biggins): So the record may be 
clear aS we pass those two together, Mr. Kuney, 
your testimony saying that this relates to that, so we 
will be clear in the record here, you are meaning 
that the trust, Exhibit 1, related to the agreement, 
Hxhibit 24, about the distribution of profits, that 
is true, isn’t it? 

The Court: Would you just listen a moment be- 
fore you read? I want you to hear, and it is diff- 
cult to read and listen. I try it all the time up here, 
and I have to do it because I have other work of 
the Court going on all day long here. But it is diffi- 
cult and especially so if you are not trained to do 
that. 

IT would like that last question and answer [73] 
read to the jury. 

Mr. Biggins: May I restate it? 

The Court: Yes, please do that. 

Q. (By Mr. Biggins): Exhibit 1, which Mr. 
Grant passed to the jury, you will recall, Mr. 


Kuney, is the trust? A. Yes. 
Q. For Jeff and Caroline, of which you are the 
trustee, is it not? A. Yes. 


Q. And Exhibit 24, which I requested be coupled 
with that, Exhibit 24 is the agreement about the 
distribution of partnership profits which you consid- 
ered and executed in conjunction with Exhibit 1? 


ACS: 
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Mr. Biggins: Could we pass those along? 
The Court: Yes. 


(Whereupon, documents were passed to the 
jury.) 

The Court: Now, let me just suggest this to you, 
you will have ample time later on to read these 
documents in detail. Don’t attempt to do that now. 
Just glance at them so as to get an idea of what 
they are about. Do not read them word for word. 
Just take a glance at them so that your mind will 
recall them later when it comes time to study them 
carefully. [74] 

That is what you have in mind? 

Mr. Biggins: Yes, your Honor. 

The Court: Pass them along. 

Q. (By Mr. Biggins): Of course, the second 
part of my question, Mr. Kuney, was Exhibit 2, the 
trust for your other son, John Richardson Kuney, 
of which your son Junior is trustee, is also coupled 
with Exhibit 25, a similar type of agreement, isn’t 
that true? A. Yes. 

Mr. Biggins: And we have passed those to the 
jury? 

The Bailiff: They are passed to the jury. 

Q. (By Mr. Biggins): As we think about those 
instruments, Mr. Kuney, may I ask you this, in 
eoing over to this office where you looked at the 
trust instruments, are you mindful of that attor- 
ney’s office now? A.’ Yes. 
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@. Did you also request that he show you part- 
nership agreements for your examination ? 

A. No, I made no—nothing else. The trust was 
the thing that I didn’t know about. I thought I knew 
about partnerships. I knew nothing. I never asked 
anybody. 

@. Weil, all right. Now, we have this confer- 
ence—— 

The Court: Excuse me, let us just let the jury 
pass those along now, and we will pause for a [75] 
moment so they may do that. Just glance at them 
and get an idea so that you will recognize them 
later on. 


(Whereupon, there was a brief pause.) 


Q. (By Mr. Biggins): Now, I notice, and 
please look at these instruments if you think nec- 
essary before answering my question 

A. Yes. 

Q. Now, I notice, Mr. Kuney, in examining the 
trust agreement that we are concerned at. least about 
a provision in that instrument about the “‘law of 
the State of Washington.’’ That is so set forth m 
that instrument ? 

A. The law of the State of Washington? 

@. May I direct your attention. 

A. Yes, I see it now. 

Q. In looking at Exhibits 24 and 25, I notice in 
that agreement, Mr. Kuney, no reference to the 
laws of the State of Washington, but rather to the 
rules, and you may follow the language with me, 
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please—‘‘the rules of law then effective for family 
partnerships—’’ Do you see the words ‘‘family part- 
nerships’’ ? A. Yes. 

@. Why the difference between those two instru- 
ments? The one was ‘‘State law’’ and the other 
“income tax law’’ about family partnerships. [76] 

A. Well, may I first point you to the matter of 
time of the date that this was done? 

Q. Certainly. 

A. If at that time there are any code regulations 
that had been published yet, I don’t know that they 
had, I have never seen them, but I was 

@. (interposing): Excuse me, may I make 
clear, when you say ‘‘code regulations’? you mean, 
of course, Internal Revenue code? 

A. Ido, yes, sir. If there had been, I hadn’t seen 
them. But I am explaining only this as you asked 
me to do. In this American Research Institute form 
that I did have and that I do have, I was alerted to 
a certain thing. But these other things, other things 
which I have forgotten, that you said were in there, 
I did not find there. I find some other things about 
what you do about if your son is in the service and 
so forth, which is glossed over and does not fit me— 
that the Treasury Department would contest these 
cases, and that it was important to observe these 
rules. All right. I did not know what those rules 
might be, but whenever they were published, I 
wanted them to be observed, and I so stated, and if 
they should be changed, I wanted them to be ob- 
served as changed, and I have so stated. 
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I attempted in my way to make this thing last 
for [77] the term that I felt that it was important, 
and that was until the children were thirty years old, 
and as I see it, even though I didn’t know what the 
rule was then, an agreement was then made that is 
valid and is able—that I know that at least the part- 
ners that are party to this thing thoroughly under- 
stand what is meant here by what these rules are 
and what they must do. That point is plain. 

Now, if I was mistaken in thinking that this trust 
agreement itself whereby the trust becomes a part- 
ner is not itself a partnership agreement, then I 
am afraid J am mistaken. But it certainly does con- 
tain the thing and more things than I have ever even 
thought of putting in any of them—any partnership 
agreement I have made, and they have been many. 
But nevertheless, I do recognize that this is for a 
different purpose, and, therefore, can contain those 
things. But I do believe that it was my belief then, 
and it is now, that this plus this (indicating) plus 
those rules, if and when they are published, do make 
an absolute and complete set of rules as to how this 
partnership is to be governed and conducted, and 
at least we have found to date that they do have as 
between us without any trouble whatever. 

Q. Mr. Kuney, in my questions I shall attempt 
to make it easier and quicker to answer. [78] 

A. Well, if my answer is too long, I regret that. 

@. You did regard this agreement as a serious 
and deliberate business document, didn’t you ? 
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A. It was—the trust agreement itself was a nec- 
essity because the children were minor. 

@. Iam speaking of Exhibit 24. You did regard 
Exhibits 24 and 25 as serious? 

A. I regarded this as the necessary part of this 
(indicating), yes, and knowing that 
®. Would you listen to my question, please ? 

A. Serious? 
@. <A serious and deliberate business document, 
that was important to you? 


A. Serious, no, as I know the meaning of ‘‘seri- 


Ous;’’? Sir. 


Q. May I use the word ‘‘important’’? 

A. Yes. 

q. An important business document to you? 

A. Yes. 

@. And it being an important business document, 


you, of course, discussed it with your attorney, 
didn’t you? A. No, I did not. 

Q. Did your son discuss it with his attorney be- 
fore he executed it? 

A. Not that I know of. I am the one that was 
responsible for this thing. I am the one that typed 
the two things [79] the same way and signed them 
one place, and we should sign this when we have 
this thing completed. 

@. Excuse me, you said ‘‘We should——”’ 

A. JI prepared the document, and it shows where 
each one 

Q. You are referring to Exhibit what? 
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A. Exhibit 24, and the other one is 25, both 
identical wording except the change of name. 

I did prepare them, and at that time I considered 
this was the thing that I was in total ignorance of. 
This is an attorney’s job. 

The Court: Now, Mr. Kuney, I am sorry, but 
when you say ‘‘this’’ and ‘‘that,’’ you must say 
what the exhibit number is so that we have some 
way of identifying it in the record. 

A. I mean this trust agreement, Exhibit 1, was 
the thing that I never had any experience with and 
knew nothing of, prepared entirely by attorneys. 
But certainly when I read the terms, I thought I 
understood them, and I thought that is all right, and 
certain terms, I thought that was very good, and 
the others I thought that was a part of the usual 
formal trust agreement and went over it. 

Q. (By Mr. Biggins): If you will, please, Mr. 
Kuney, to inquire into a little different area now, 
would you take Exhibit Q and have that before 
you, sir? [80] A. Yes, sir. 

Q. Now, this question is quite important to us, ° 
the government, Mr. Kuney, so please think about 
it before you answer. 

In 1953 we did form the Max J. Kuney Company, 
didn’t we, the corporation ? A. Yes. 

Q. Now, at that time what was the understand- 
ing and agreement of the parties—and by ‘‘the 
parties’? I mean you and your son as trustees—are 
we together so far? 

The Court: Are you following up to that point? 
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The Witness: I believe so. 

The Court: All right. 

Q. (By Mr. Biggins, continuing): You in your 
capacity as trustee and your son in his capacity as 
trustee, what was your agreement and understand- 
ing as to who it was that would own the corporate 
stock in this corporation? A. 1952? 

Q. Excuse me? 

A. 1953 and ’4, it was our understanding at the 
beginning—— 

Q. (Interposing): By ‘‘the beginning’’ do you 
mean 1953? 

A. At the very beginning when it was formed, 
the corporate stock would be owned by the various 
parties in their [81] various capacities. In other 
words, naming them by ‘‘Junior,’’ by ‘‘Senior,’’ by 
three trusts, altogether known as the Kuney family 
partnership. That was the original thing that was 
done. We changed that 

The Court: Now, don’t get into anything. An- 
swer this question first. What was your intention 
and understanding in 1952 when the corporation 
was formed as to who would own the stock of that 


corporation ? 

The Witness: Well, I answered that. I can leave 
the last part out. 

The Court: Just tell us right to the point of who 
it was that was to own the stock in the corporation 
pieiiat time. 

The Witness: The Kuney family partnership. 

Q. (By Mr. Biggins): Now, and you say at a 
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later time it was changed ? A. Yes. 

Q. All right. Now, let us look at your corporate 
minutes, Mr. Kuney, which will be at the bottom of 
Exhibit Q, for February 7, 1957. Will you look at 
that on Page 2, at the bottom of the page where it 
says, ‘‘The chairman next pointed out’’—— 

The Court: Wait until he finds it first. Have 
you got it now? [82] 

The Witness: No. 

The Court: Show him where it is. 

Wir. Biggins: May I approach the witness, your 
Honor? 

The Court: Yes. Point it out. 

My. Biggins: It is right here (indicating). 

The Court: Why don’t you read it and let him 
follow. Just be sure you are reading right. Read the 
part that you want or point out to him what you 
want him to read. Have you got a copy? 

Mr. Biggins: Yes, your Honor. 
Q. (By Mr. Biggins): ‘“‘The chairman next 
pointed out ’? and would you read that, please, 

Mr. Kuney? 

The Court: These are minutes of what date? 

@. (By Mr. Biggins): If you will turn to Feb- 
ruary 7—excuse me, February, 1957, your Honor. 

A. 1957? 

Q. Yes, February, 1957. A. Yes. 

Q. And the chairman at that meeting, of course, 
was you, are we clear on that? You were the chair- 
man ? A. Yes. 

Q. All right. A. And I was president. 
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Q. ‘The chairman,’’ meaning you, ‘‘next pointed 
out—’’ [83] could you read it for us, please? 

A. Yes. 

‘“The chairman next pointed out that the original 
corporate stock issued in a single certificate in the 
amount of $400,000 to the Max J. Kuney Company 
partnership was incorrectly issued and the stock 
should have been issued in two separate certificates 
in amount of 200 thousand shares each, one to 
Max J. Kuney and one to Max J. Kuney, Jr.”’ 

Q. That is far enough unless you wish to con- 
tinue, Mr. Kuney. The stock was incorrectly issued ? 

A. That is the wording, yes. 

@. And that was the wording you used at that 
meeting as chairman? 

A. These are the words in the minutes. 

Q. And so as a result of that incorrect issuance 
of the stock, after discussion and motion the follow- 
ing resolution was adopted: 

‘“Resolved, that the directors of Max J. Kuney 
Company are hereby authorized to recall and cancel 
the original stock certificate issued to the Max J. 
Kuney Company partnership and replace this cer- 
tificate with two separate certificates in the amount 
of 200 thousand shares each, one to [84] Max J. 
Kuney and one to Max J. Kuney, Jr.”’ 

That is what it states there? 

A. That was done. 

The Court: Well, that may be, but just follow 
the question, Mr. Kuney. 

Go ahead. It so states. 
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Q@. (By Mr. Biggins): As a result of that ac- 
tion, Mr. Kuney, we took—we completely de- 
stroyed— 

The Court: You had better avoid the use of the 
word ‘‘we.’’ The jury will think you did it. 

@. (By Mr. Biggins): As the result of this 
corporate action of canceling the certificate made 
out to the partnership, after that was done, Mr. 
Kuney, you, of course, understood that Jeff, Caro- 
line, John Richardson, no longer had any interest 
at all in that corporation? You understood that? 

A. J understand that. 

Q. All mght. Although that wasn’t the original 
intent at all at the time that the trust instrument 
was executed ? A. No. 

@. And although the minutes—as the official 
minutes of the meeting, at which you presided, states 
that was all a mistake? A. Yes. 

Q. And although in the deposition—you do re- 
call we [85] took a deposition some weeks ago? 

A. Yes. 

Q. You do recall that? ie Nees 

Q. Although that is not the same story you told 
us at that time? That is true, isn’t it? 

A. I don’t know that, sir. 

The Court: All right. Read the deposition. 

A. I don’t believe that 

The Court: You don’t recall having made any 
statement at the time the deposition was taken con- 
trary to what you state now? 

The Witness: No, I don’t recall that. 
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Q. (By Mr. Biggins): Do you recall on Page 
27 of the deposition taken in Spokane on May 4, 
1960, in answer to a question where you stated-—— 

The Court: Excuse me, just a minute, this is 
the official transcript, Mr. Kuney. You may follow 
that as read. Go ahead. 

Q. (By Mr. Biggins): Let us turn over to the 
other page to be absolutely clear that I have left 
nothing out, Mr. Kuney, and let us see Mr. Ander- 
son’s question, Line 23, 

‘“Well, now, let me see if I——’ 

The Court: Let him find it first, please. [86] 

Line 23, what page? 

Mr. Biggins: Page 26. 

Q. (By Mr. Biggms): Do you have it with me, 
Mr. Kuney? A. Yes, I have it now. 

Q. ‘Question. Well, now, let me see if I have 
vot this straight, and you say that in the beginning 
in 1953 ze 

A. No, I don’t have it. That is not what it says 
on this page. What page again, sir? 

Q. Page 26, Line 23. 

A. Yes, now I have it. 

The Court: Now he has got the place. Read it to 
him. 

Now, Mr. Kuney, let me explain to you, counsel is 
going to read the question and answer, maybe sev- 
eral to you now, from the transcript, and he will 
then ask you if this 1s not a correct reading of the 
transcript and your testimony at that time, which 
is what you are to respond to. 


? 
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Is that clear to you? 

The Witness: Yes. 

The Court: Go ahead. 

Q. (By Mr. Biggins): And the question begin- 
ning on Line 23, Page 26, 

‘“Well, now, let me see if I got this straight, [87] 
you say that in the beginning in 1953, or was that 
January the first ?’’ 

You answered, 

‘‘Of course, yes.”’ 

The next question, 

‘‘Now, of course, in ’53 you created a corpora- 
Telnaes Yes.”’ 

‘‘And this corporation did what?’’ 

‘It is the operating organization of the construc- 
tion business. It operates the construction con- 
(HEY OUSS, 

‘And who were the stockholders in this corpora- 
tion ?”’ 

And what was your answer to that, ‘‘And who 
were the stockholders in this corporation ?”’ 

A. ‘‘My son and J, and there have been stock- 
holders added since that time.”’ 

@. My question, ‘‘But these trusts have never 
had any interest in that then?’’ What was your an- 
swer? Your answer, sir, was what? 

A. “The trusts have never had any interest in 
the profits and losses of the corporation.’’ 

Q. ‘“‘The trusts have never had any interest in 
the profits and/or losses of the corporation?”’ [88] 

A. Yes. 
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Q. Would you care to explain that answer? 

A. I believe I am mistaken. 

Q. I see. All right. 

A. That is my answer. 

Q. But this much we are very clear on, I believe, 
then, at this time, Mr. Kuney, that in the peeimaae 
the children, Jeff, Caroline, and John did have an 


interest in the corporation ? A. Yes. 
Q. Signals were changed at a later time by you 
or by you and your son? | A. By—— 


@. Very well. That is your wording. 

The Court: Well, that is the wording that is in 
the mniinutes. You say, ‘‘The chairman pointed 
out——”’ 

A. I misunderstood him. I thought you said 
‘Signals were changed.’’ : 

Q. (By Mr. Biggins): They were later de- 
prived of that interest, weren’t they ? | 
“AS The investment was placed elsewhere, and 
they were deprived of their interest in the corporate 
stock, and their money was invested elsewhere. 

@. They were deprived of their interest in the 
corporation, [89] weren’t they ? 

The Court: Please answer directly to the ques- 
tion. 

A. Yes. 

Q. (By Mr. Biggins): And all they had left 
was the interest in the fixed assets which were 
leased to the corporation, leased or rented, that is 
all? A. That is what they had. 

Q. And you have never in your long business 
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life ever treated a business partner that way now, 
have you? A. (No response. ) 

@. Let us speak about the rent then, Mr. Kuney. 
You did say, I believe, sir, that the only—— 

The Court: The record will show no response 
to the last question. 

Go ahead. 

Q. (By Mr. Biggins): You did say, I believe, 
Mr. Kuney, that the only computation that had to 
be made was the salary computation to see what in- 
come would flow into these trusts. Did I understand 
that correctly ? 

A. That would not be a computation. I meant 
to say that before you could make any computation, 
you have to arrive at the reasonable rate to be de- 
ducted. Therefore, the computation to be made 
would certainly be to compute the percentage in- 
terest of one to the other. [90] 

@. Well, in the beginning, I believe, sir, that the 
profit that you received from the partnership was 
shared with the beneficiary of your trust, John 
Richardson, that is clear, isn’t it? 

A. Yes, it was. 

Q. And the way in which that profit from the 
partnership was shared was in proportion to your 
capital account? A. Yes. 

@. If his account was ten per cent, you would 
get 90 per cent, he would get ten? 

A. That is correct. 

Q. Now, it is true that in the subsequent years 
both you and your son altered at your convenience 
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the amount you retained in the capital account, that 
is true, isn’t it? 

A. The fact is—that is not true. 

Q. Please explain. Please explain, if you will, 
please, sir. 

A. Oh, yes. As I stated before, in later years 
the partnership’s interest was in fixed assets. 

@. Iam having difficulty hearing you. 

A. In later years the partnership’s interests 
were in fixed assets. 

Q. By “‘later years’? you mean after their in- 
terest in the corporation was extinguished, is that 
what you mean by “‘later years,’’ 1953. and on? 

A. Yes, in later years, yes. And there was con- 
tinual trading [91] done in fixed assets. 

@. And continual trading by whom? 

A. By the partnership buying and selling ma- 
chinery and equipment as needed, not in a trading 
business, but the construction business. More equip- 
ment would be bought. Other equipment would be 
sold, and every one of those sales changed the total 
investment in fixed assets. Every purchase and 
every sale was a natural thing that followed and a 
necessary thing. That is the way the investment 
changed and not at our convenience except as you 
might say, that the machinery was bought at our 
convenience for use at the time. 

The change in investment followed through the 
purchase of other machinery and other equipment 
and the sale of something that was old. 

Q. I should like to inquire into that, Mr. Kuney, 
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and come back a moment later to the capital ac- 
count which was really the question I was asking 
about now. But this area you mentioned, trading or 
whatever the expression is, in these old assets 

The Court: You are going to pass that for the 
time being? 

My. Biggins: I am going into this very thing 
he brought up. That is what I want to inquire into. 

Q. (By Mr. Biggins): The partnership did 
rent or lease [92] something—the partnership, of 
which the kids were members, did lease or rent the 
fixed assets to the corporation? That is clear? 

A. ‘That is correct. | 

Q. ‘And it is the dealing in those fixed assets you 
were just talking about? A. Yes. , 

Q. Now, then, when on the books of the family 
partnership—the assets being rented to the corpo- 
ration on these books has completely depreciated— 
are you with me, sir? A. I think so. 

Q. You do understand, not being an accountant, 
you do understand some bookkeeping and account- 
ing, your having been a bookkeeper ? 

A. J understand what you say, yes. 

@. The corporation was using fixed assets. Then 
on the books of the family partnership they had 


been completely depreciated ? A. Yes. 
@. Did the corporation pay rent to the partner- 
ship ? A. In the year 1952? 


Q. Any year. The answer is no? 
A. The answer is yes, in certain years. 
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Q. Oh, and what was the determining factor—- 
certain years? [93] What years, Mr. Kuney? 

A. In the years late in ’53 and late ’54, as I 
previously testified, that entire matter of rental was 
recomputed and determined by Revenue Agent My. 
Carney, and accepted by us, and that is the deter- 
mination that we are with now, sir. As to the later 
years, why, there is another question or another 
answer. 

Q. As I understand your explanation, then, Mr. 
KKuney, it was recomputed—for whatever the reason, 
it was recomputed at a later time and retroactively 
applied ? 

A. By Mr. Carney, and the income tax returns 
were amended. 

Q. And you made the amount of rent being paid 
by the corporation to the partnership dependent on 
tax considerations? 

A. I made it dependent on what he recomputed 
it, sir. He just merely changed our method without 
really materially changing our amounts, and that is 
a fact. 

Q. Which was not done in the ease of the other 
partnerships with Lloyd and Greene? 

A. It was done in connection with the rental of 
all machinery and equipment, as | remember it now. 
It is a total matter, that is the total rent that the 
corporation paid to the partnership was changed 
slightly from our original tax return by an examin- 
ing officer’s findings, which we accepted and have 
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long since made entries to [94] correct it, and it is 
a matter that we thought was final. 

Q. You settled out with your other business 
partners, Johnson and Greene, at the end of every 
business year? That is true, isn’t it? 

A. I don’t understand ‘‘settling out.” 

Q. You determined your profits and losses and 
had vour distribution at the end of every business 
vear when the books were closed? That is true, 
isn’t it? A. Yes, at that time. 

@. But that didn’t apply between the corpora- 
tion and the family partnership? That is also true, 
TSI 1 nee 

A. No. The corporation happened to be a fiscal 
year, sir, Instead of a calendar year and another 
thing that can’t be avoided. It would be done in 
May. We had at that time a fiscal year corporation, 
a calendar year partnership, and there was varier 
dates. But always our profit and losses are deter- 
mined and rendered on the books as soon as we can 
do them at the end of the tax year even if that hap- 
pens to be May, or if it is June or July, or if it is 
December. 

®. But itis true in 1958 the corporation was still 
discussing and trying to decide how much, if any, 
rent should be paid by the corporation to the family 
partnership for *54 and ’55, that is true? 

pee That is a matter [95] 

@. As indicated in the minutes? 

A. Yes, sir, certainly. Each year it is a bargain- 
ing between the two. 
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The Court: No, you haven’t followed the ques- 
tion, Mr. Kuney, and I want you to answer the 
precise question, please. Go ahead. 

@. (By Mr. Biggins): In 1958, about that time, 
1958, the corporation was still discussing and try- 
ing to determine what rent, if any, should be paid 
by the partnership to the corporation for ’54 and 
Oo, that is true, isn’t it? 

A. If you refer to the minutes—can you refer to 
something ? 

The Court: Are you able to recollect it without 
the minutes ? 

Q. (By Mr. Biggins): You don’t know? 

A. In the year 1958—— 

The Court: If you say ‘‘No,”’ we will find it. 
The question is, do you know? 

The Witness: No, I do not know that. 

The Court: All right. Go ahead. 

The Witness: I don’t know that. 

Q. (By Mr. Biggins): Would you look with 
me, please, sir, I believe it is the same minutes you 
had before, ‘‘The chairman next pointed out that 
the original corporate [96] stock—’’ and read what 
we read about—read what we had said about had 
been incorrectly issued. 

The Court: He lost that place. You had better 
find it again. 


(Whereupon, Mr. Biggins approached the 
witness. ) 


Q. (By Mr. Biggins): Is that ’57 or 58? This 
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minute is February 7, 1957, isn’t it, Mr. Kuney? 

A. Yes, that is the date. 

@. And over on the page right above where we 
said the partnership incorrectly issued, do you see 
the language, ‘‘it was discusssed—’’ and they were 
talking about this was not a tenable position 

A. May I find it, please? 

The Court: Try and orient him on the place 
each time. 

Mr. Biggins: I thought I had pointed it out to 
him. 

The Court: Give him the line number. 

Mr. Biggins: There is no line number here. 

The Court: Well, count it.: 

The Witness: I find the place now. 

The Court: All right. Go ahead now. Read what 
you wanted to read. 

Q. (By Mr. Biggins): ‘‘——pending clarifiea- 
tion there was discussed that rental charges on fixed 
assets for [97] year ie 

The Court: He is not with you for some reason. 

A. You are not reading where you put the ruler. 

The Court: About how far down the page? 

Q. (By Mr. Biggins): That is right where I 
put the bookmark. 

A. Will you start at the beginning? 

Q. Oh, certainly. Try and keep your place, Mr. 
Kuney, so that we can get on with it. 

A. I will. 

The Court: All right. Go ahead. 
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Q. (By Mr. Biggins): Well, starting at the 
beginning of the paragraph, sir, 

‘“The next item of discussion advanced by the 
chairman concerned the matter of payment of rental 
by the corporation to the Kuney family partner- 
ship for fiscal years 1955 and 1956 and interest on 
the partner’s investment in those fixed assets.”’ 

A. Yes. 

@. ‘‘It was discussed that the examining In- 
ternal Revenue Agent had taken the position that 
the fixed assets in Seattle were, in effect, transferred 
to the corporation.’’ A. Yes. | 

Q. ‘It was discussed that this was not a [98] 
tenable position, and the corporation has protested 
accordingly, however, pending clarification it was 
discussed that rental charges on fixed assets for 
years 1955 and 1956 should be held im abeyance 
until the treasury’s position on this question was 
better known.”’ A. Yes. 

Q. And that is exactly what you did, isn’t it? 

A. Qh, yes. 

Q. And you resolved, 

‘Resolved that for the time being the Kuney 
family partnership shall not charge the corpora- 
tion rental for the use of its fixed assets fiscal years 
ending 1955 and 1956—”’ 

A. (Interposing): We just wanted to find out 
what to do until a certain time. 

Q. And if you will look at the next minute, we 
were still having that same trouble in 1958, as I 
stated, as you remember? 
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A. No, I don’t remember. 

Q. Where is the next minute, just following that 
or somewhere else? 

Mr. Biggins: Never mind. 

A. I notice we are having trouble with the ex- 
amining officer’s finding at this time, but I don’t 
remember [99] it kept on into 1958. 

(). Now, on the salaries, Mr. Kuney, we have dis- 
cussed that there was some buying and selling of 
fixed assets? A. Yes. 

(). Do you recall that? A. Yes. 

Q. And, of course, when those fixed assets are 
sold, capital gain was claimed and allowed, do you 
recall that? A. In some eases, yes. 

@. And it is also true that when that capital 
gain was allowed, you and your son insisted that 
your salary be distributed in the form of capital 
gains? That is also true, is it? 

A. No. What was done was done. But I don’t re- 
eall any insistence—— 

@. Well, are you familiar with the accounting 
documents which your bookkeeper, I believe Mr. 
Peterson, and your accountant, Mr. Bowen, referred 
to as the ‘‘ Bible’’? 

A. I referred to it as the Bible, and I should be, 
I wrote it. 

Q. And what do you understand that I mean by 
the word ‘‘ Bible’’? 

A. Well, possibly it is something that some peo- 
ple don’t read, I don’t know. [100] 

Q. Now, I mean here 
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The Court: What papers in this case—related 
to this case? 

A. Why, there is simply a series of journal 
vouchers numbered one to a certain further place. 
ft know of no reason to describe it as ‘‘ Bible.’’ But 
I know what you mean. 

Q. But we did establish that you are the one 
that wrote it? A. I did write it. 

Q. All right. Do you recall, on Page 4—and may 
I eall it the so-called ‘‘Bible,’’ where you wrote in 
1957 under ‘‘Partnership Agreements,’’ the words, 

‘The partners of Kuney family partnership agree 
that effective January 1, 1955, and until this agree- 
ment is changed in writing: 

(1) Active partners Max J. Kuney and Max 
Kuney, Jr., shall receive total compensation $10,000 
per year from partnership income to be divided 
equally between them and that the remaining in- 
come shall be distributed in proportion to each part- 
ner’s capital investment in the partnership. 

(2) Active partner’s compensation each year 
shall be taken entirely from partnership [101] capi- 
tal gains if such are sufficient, with the balance to 
be taken from partnership ordinary income only 
when such is sufficient and capital gains are not 
sufficient. ’”’ 

Do you recall that? 

The Court: Do you remember writing that? 

A. J am certain I wrote it. He is reading from 
what I wrote. 

Q. (By Mr. Biggins): You wrote it in 1957? 
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A. Whenever it was dated is when I wrote that. 

Q. To apply retroactively to 1955? 

A. If it so states. 

@. All right. And this is not the first time men- 
tioned in the writing that partnership income is to 
be divided equally between them—that is the first 
time any distribution of income is mentioned in 
writing, that is true, isn’t it? 

A. No, sir, that is not true. 

®. What written documents do we have before 
this time that set forth the manner in which the in- 
come earned by the partnership will be distributed 
to the trust and the active partners? 

A. I can’t remember the exhibit number, it was 
passed to the jury, and it is dated February 11. 

@. Do you mean the trust agreement? [102] 

A. Sir, excuse me? 

Q. Do you mean the trust instrument or the 
agreement? 

A. I don’t remember the exhibit number. 

The Court: Get the ones that were passed to the 
jury. They are right there. 

A. Itis not the trust instrument, it is the other 
paper. 

Q. (By Mr. Biggins): Do you mean the instru- 
ment, in other words, which you signed, 

‘The undersigned hereby agree that effective 
January 1, 1952, total Max J. Kuney income shall 
be distributed anually between Max J. Kuney and 
trust dated——’’ 

That is the instrument you mean, Exhibit 24? 
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A. Yes. 

Q. ‘ Total Max J. Kuney income shall be 
distributed annually between Max J. Kuney and 
trust nee A. Yes. 

Q. Where does it say on that instrument how 
much will be distributed to each? 

A. Where it says, 

4 provided by the rules of law then effective 
for family partnerships and in comformity with the 


provisions of said trust.’’ 

Q. And pursuant to that may I then understand, 
Mr. Kuney, that in some years you got 80 per cent 
of the income, [103] in some years you got as little 
as 20 per cent of the income, and in some years you 
got just exactly the same amount, all pursuant to 
this Exhibit 24? 

A. All pursuant to that and pursuant to the nec- 
essity—it was if those are the percentages. 

@. And the necessities, as you discussed them 
and determined them long after this instrument was 
entered into, necessities considered and discussed 
long after this instrument was written and entered 
into? 

A. Ido not agree. At all times the interest was 
cemputed in accordance with the percentage of 
capital interest held by the partners, and that is 
determined by the actual existence of such things as 
trucks, tractors, land and buildings and matters of 
that kind. 

Q. Would you recall, Mr. Kuney, that in 1952, 
was the very first return on which you reported ap- 


184. Max Kuney, Jr., et ux., et al., vs. 


(Testimony of Max Jeffrey Kuney, Sr.) 

proximately 42 per cent of the profit, 41.78, and 
John R. about eight per cent, would you recall that, 
sir? 

A. Yes, I can recall that would be about it. 

@. Would you recall subsequently in your Bible 
entry for 1956 that you didn’t write until January 
7, 1957, that you entered your income as around 10 
per cent, and your trustee John R. was 40.92? 
Would you remember that? 

A. That could be entirely possible as his interest 
changed. 

®. But even though that was in the Bible, when 
we came to [104] the income tax return, we changed 
it then to 24.73? Would you remember that? 

A. I would remember that the changes were 
made as the—as the capital interest changed always, 
and I think they are always correct. 

Q. And tell me, Mr. Kuney, and this is my final 
question, what representative or what voice did the 
grandchildren have in changing the capital interest, 
any at all, besides you? 

A. Assets were bought as needed. 

The Court: Please answer this question. 

A. What voice did the grandchildren have? 

The Court: If you don’t understand, he will re- 
peat it or explain it. But please answer the question. 

Go ahead. 

The Witness: Please ask me again. 

Q. (By Mr. Biggins): You say, sir, and I don’t 
mean to make—— 

The Court: Just put the question. 
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Q. (By Mr. Biggins): You say these changed 
as the capital interest changed. The capital interest 
changed sometimes even two years after the year 
was closed, the capital interest was changed by you. 

A. It was dated back to put in an amended tax 
return, which [105] was required by the very neces- 
sity that our books were changed by examining offi- 
cers, and we might even foresee the necessity of 
doing that at any time. T'hose things must be done. 

®. J am now asking you about the other part- 
ners in the family partnership. What right or voice 
or what representative did Jeff, Caroline, and John 
R. have in changing this capital account? 

A. Their trusts have the rights. 

Q. Who is their trust? 

A. The children 

The Court: Just answer the question. 

A. The trusts have the rights. 

Q. (By Mr. Biggins): Who is the trustee for 
Jeff and Caroline? A. I was. 

Q. And who was the trustee for John R.? 

A. Junior. 

Q. And who executed—typed on their own type- 
writer Exhibits 24 and 25 as you stated a moment 
ago? Ae The initia bbe 

Q. Who prepared and presented Exhibits 24 and 
25, as you testified a minute ago? 

A. I dictated them. I wrote them, typed by some 
one else. 

Mr. Biggins: That is all. [106] 

The Court: Redirect. 
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Redirect Examination 
By Mr. Toole: 


q. Mr. Kuney, directing your attention to the 
stock ownership of the corporation, you testified on 
cross-examination that the stock of the corporation 
had been originally issued to the partnership ? 

A. Yes. 

Q. And that in 1957 you testified you corrected 
what had been: 

The Court: I don’t think you should summarize 
the testimony, because you are going to get into 
difficulties that way. Let us have just redirect ex- 
amination now, please. 

Q. (By Mr. Toole): The question is compli- 
cated by withdrawing the stock from the partner- 
ship and turning it over to you and your son indi- 
vidually. Did that hurt the trust? 

A. No, it turned out to be a benefit to the trusts. 

). How? 

A. As stated, the corporation had a bad year, 
and the trusts continued to profit, but that was not 
a thing that was foreseen at the time. 

Q. Did the corporation ever pay any dividend 
to the [107] partnership ? A. No. . 

Q. There was no income being earned by the 
partnership from the ownership of the stock of the 
corporation ? A. None. 

Q. So that even while the corporation stock was 
owned by the partnership, the children weren’t re- 
ceiving any share of the profits ? 
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A. That is what I said, they never did receive 
any profits or losses. 

Q. From the corporate operation ? 

A. Regardless of the fact, they owned stock and 
there was no dividends or profits, nothing happened. 

Q. What happened to your capital account in- 
vestment in the partnership when the stock was 
withdrawn by you from the partnership? Did it in- 
erease or decrease, your personal capital account? 

A. May I have a moment? That is a rather in- 
volved accounting question. 

The Court: Well, the first part of the question, 
what happened ? 

The Witness: Book entries were made. 

Q. (By Mr. Toole): What happened to your 
eapital account investment in the partnership, did 
it increase or decrease when the stock was with- 
drawn by you from the [108] partnership ? 

A. Iam sorry, sir, I don’t understand. 

The Court: Don’t lead now, keep it nonleading 
and suggestive. Let him answer himself. 

A. Ivregret, I don’t understand. I know the book 
entries were made. If I could see them, I would 
know, but at this time, after thinking longer, I be- 
lieve I can answer your question, if I may. 

Q. (By Mr. Toole): Please do. 

A. It was just changed from one investment to 
another, nothing happened as to increasing it over 
all. Whatever it was taken out from and put into, 
it would just merely be reflected by a book entry. 

Q. Did the withdrawal of the corporate stock 
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by you and your son or the transfer to your personal 
account affect. the profit-sharing ratio in any way 
of the family partnership ? 

A. Well, as it turned out, it improved the profit- 
sharing ratio because the corporation didn’t make 
money, but the position of the family partnership 
was improved. 

(). How was it improved? 

A. Well, they continued to make profit, whereas, 
the corporation lost, and if they had an interest in 
it, they would have lost with it. 

Q. Directing your attention to the corporate 
minutes, and [109] this is the minutes of February 
7, Exhibit @—directing your attention to Page 2 of 
the minutes of February 7, 1957, Page 2, the para- 
graph that was read earher on the withholding of 
rental income for the fiscal years 1955 and 1956——- 

A. (Interposing): Yes, sir. 

Q. I believe Mr. Biggins didn’t read the com- 
plete wording of the paragraph? A. No. 

Q. In the center of that paragraph do you find 
the words, ‘*‘Following this detailed discussion, on 
motion duly made, seconded and unanimously car- 
ried the following resolution was adopted 79 

A. Yes. 

@. And doesn’t it go on to say, 

‘‘Resolved that for the time being the Kuney 
family partnership shall not charge the corporation 
rental for the use of its fixed assets fiscal years end- 
ing 1955 and 1956 but that following clarification of 
the Internal Revenue department’s position on the 
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matter of the Seattle assets proper rental may be 
subsequently charged retroactively and, be 1t further 
resolved, that the corporation shall pay interest on 
the partner’s investment in fixed assets during the 
years in [110] question at the interest rate the cor- 
poration paid to the bank for borrowed money dur- 
ing those years.’’? A. It so states. 

®. Were rents ever paid by the corporation to 
the family partnership for the years 1955 and 
1956 ? A. Yes. 

Q. Were adjustments made or not made with the 
Internal Revenue Service regarding these rentals? 

A. They were made. 

Q. And after the determinations had been made, 
did you or did you not credit the partnership with 
rent? 

A. We did credit it after the determination was 
made. 

Q. Were amended income tax returns filed, or 
were they not? A. They were filed. 

Q. Reflecting this income? 

A. And taxes were paid. 

@. There has been reference to the ‘‘Bible.”’ 
When did you first hear of the word ‘*Bible’’ in 
connection with these journal entries ? 

A. Last Saturday—day before, whenever it 
was—Saturday of this week. 

Q. Was this a rather irreverant designation by 
the office as far as you were concerned? [111] 

A. I don’t care what they call it. It was the 
title used for some reason by the government. 
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Q. Why was it necessary for you in February 
of 1957 to make adjustments adjusting entries af- 
tecting the capital account for the years 1955 and 
1957? 

A. Because Revenue Agents had been in our 
office for days, and we were about—for the first time 
appeared to have our tax returns changed to any 
effect, and I come over to see what it was about, 
and there I found them. 

Q. Why was the adjustment—Strike that. 

What matters had arisen which required adjust- 
ing entries ? 

A. All the things that they had done changing 
our records, changing our income. 

@. By ‘“‘they,’’ whom do you mean? 

A. The Internal Revenue. 

Q. Could you describe specifically who had made 
these adjustments ? : 

A. Yes, the Bible specifically describes it under 
oath. 


@. Who was it? A. What? 
®. Who made these adjustments? What Revenue 
Agent made them? A. Mr. Carney. 


Q. The gentleman sitting over there [112] 

Mr. Biggins: He was the gentleman sitting here. 
He has left the courtroom momentarily. 

Q. (By Mr. Toole): What was the nature of 
these assessments? Could you describe for the jury 
some of the more important factors that required 
adjustment? 

A. Well, the findings proceeded at great length 
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to change things to very minor amounts through all 
the vears. But in addition to that, the findings found 
—what stated in the—as issues as to why the in- 
come of the trusts should be taxed to me instead of 
to the recipient of the income, and the so-called 
Bible states and quotes by page and line from the 
examiner's order findings and is a complete—or Is 
my, rather, statement in connection with those find- 
ings and the entries that were made in the books. 
They are very—rather complete. I believe, general 
vouchers that completely describe and quote and 
refer to various places, and the entries are quite 
apparently necessary. because, as it says. ""E. O. F..”’ 
examiner officer's findings for certain vears, page so 
and so, line so and so. 

Q@. I believe you have answered the question. 

Let me ask you this question, did the examining 
agent ever find any unreported income on your 
books? 

A. Never in all the years we have been in busi- 
nes 

Q. Did the examining agent find any deductions 
that you [113] should not or that were—— 

Mr. Biggins: If the Court please—— 

The Court: Immaterial. There is no contention 
about that in the case, so it is irrelevant and im- 


h 


material. 

Q. (By Mr. Toole): Is it true or not true that 
these adjustments were a question of timing as to 
when deductions should be taken and who was tax- 
able on them, how much rental? 
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A. The important thing was whether it was tax- 
able to one party or another, but incidentally 
throughout the thing requiring all these intricate 
changes which were very minor, because I’d say 
they were less than one per cent of the total, $4,200, 
but minor in percentagewise. It required much book- 
keeping, much changing, much amending of tax re- 
turns, and incidentally, much confusion to people 
trying to run a business. 

@. Is it true or is it not true that always the 
profit has been divided according to the capital in- 
terests of the trusts ? 

A. Always. That is true. 

@. I don’t mean trusts, I mean all of the part- 
ners? 

A. Never in any other fashion whatsoever to my 
knowledge, and my knowledge is complete. Never in 
any other manner, execpt the surplus that the trusts 
have which is left [114] over after they have—after 
all the assets have been bought, draws interest. Now, 
that is also an added amount. Their source of in- 
come is from rent and interest on their investment, 
and the corporation pays it, and it has been han- 
dled that way. I don’t know whether it is correct, 


may J explain the word 
The Court: Well, you will have to wait for a 
question from your counsel, Mr. Kuney. Go ahead. 
The Witness: That one word ‘‘incorrectly.”’ 
The Court: All right. Tell us what you want to 
about it. 
A. JI meant it just only in the accounting sense. 
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I think it is incorrect to issue corporate stock to a 
group of partners. It should be issued individually, 
one, two, three, four, five, six, like General Motors 
does. That is all I meant by “‘incorrectly.’’ It is just 
a matter of opinion, an accounting concept. It is 
easier to think of it that way, and I believe I would 
again say that issuing it individually is correct, and 
the other way is cumbersome and incorrect. That 1s 
the meaning of the word ‘‘incorrect’’ in that topic. 

Mr. Toole: That is all. 

The Court: Recross. 

Mr. Biggins: Two further questions. [115] 

The Court: Go right ahead and we will finish 
with this witness. 


Recross-Examination 
By Mr. Biggins: 


Q. You do recall, Mr. Kuney, writing this letter 
to your son Junior about the money that his mother 
needed for the operation—for her parents? You do 
recall that occasion ? 

A. That is one letter I do remember very well, 
Sir. 

@. And I believe that is Exhibit 33, Mr. Grant. 

Do you recall my question, Mr. Kuney? Do you 
recall that in that—is that the letter? 

A. No, this is a rental agreement. 

Mr. Biggins: It is Exhibits 26 and 27. If the 
Court please, to save time, may we show him 
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(Whereupon, certain documents were handed 
to the witness. ) 


Q. (By Mr. Biggins): This is the very first let- 
ter on the very first distribution under these trusts, 
that is true, isn’t it, December, 1952, Exhibit 27? 

A. February 11, 1952, is the very first document 
directing anything about it 

The Court: The first letter concerning [116] a 
distribution. 

A. First letter concerning distribution, yes, it 1s, 
sir. 

Q. (By Mr. Biggins): And the concluding 
paragraph, after we took care of Lorraine and her 
parents who have been ill, the very last paragraph, 

“Tf, as trustee, I deem it advisable to make any 
further distributions from the 1952 income of the 
trust to other persons eligible to receive such dis- 
tribution I will issue instructions prior to the end 
of the year 1952.”’ 

A. That says that, yes. 

@. You would advise prior to the end of the year 
1952? A. Yes. 

Q. All right. Now, distributions were made for 


1952 after this letter, weren’t they? A. Yes. 
Q. The $10,000 you mentioned for Max and 
Caroline? A. Yes. 


@. And around $18,000 for John R.? 

A. Yes. 

Q. And those distributions were made after the 
tax consequence were determined in April of 1953? 
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A. Whenever they were made. I don’t recall. 

The Court: Well, don’t you recall that they were 
made at that time? [117] 

The Witness: No, I don’t think they were. I 
don’t remember the time that we filed tax returns, 
and we usually know tax consequences long before 
even the end of the year because that can be readily 
computed. We have a pretty good idea of what we 
are going to make. 

@. (By Mr. Biggins): You would have no 
doubt that the date on the books would be accurate? 

A. I have no doubt of that. The date that is in- 
dicated on any original journal voucher would be 
correct. 

@. And my last question of this battery is, is it 
true, then, that you did issue instructions prior to 
the end of 1952, as you said you would do, if further 
distributions of ’52 income were to be made. In a 
word, sir, you didn’t? 

A. I probably didn’t. I said I would do it before 
the end of 1952, but I might have done it a couple 
of months later. 

Q. You mentioned, Mr. Kuney, that profit dis- 
tributions were made only in accordance with capi- 
tal interest. Did I recall that testimony correctly, 
sir? 

A. With the exception of these special bene- 
ficiaries. 

Q. Now 

A. (Interposing): No exceptions, they were 
made to the trusts that way, no exceptions. [118] 
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Q. But in addition to your recorded capital ac- 
count on the books, you had what you eall a capital 
surplus account, didn’t you? 

A. I believe that is a correct name. 

@. And your son had a eapital surplus account? 

A. Yes. 

Q. And you controlled the amount that would be 
in that capital surplus account, didn’t you? 

A. No. 

(). Who did? 

A. The amount of income, we controlled it. I Just 
can’t create 1t with a pencil. 

@. You did not? A. No, I did not. 

Q. Could you explain for us, Mr. Kuney, why 
for the Bible in 1955 that your interest in the in- 
come was 16.99, John R.’s income was 33.66, and 
that for the amended return which you filed 4-14-58, 
your share of income was 28 per cent and John R.’s 
was 22.4? How do you explain that, Mr. Kuney, if 
your distribution was always in accordance with 
capital interest which you could not control? 

A. I believe I can explain that quite easily. 

@. Please do, sir. 

A. You state that in one original return it was 
one way and [119] on an amended return it was an- 
other way, did you not? 

@. This is the Bible? A. What? 

Q. This is the Bible—subsequent to the Bible 
you prepared an amended return—so I might state 
this, this is In 1957—this is in 1957 while we are 
still trying to figure out what happened back in 
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1955, and in 1957 concerning 1955 in your Bible you 
say 17 per cent, in your amended return you say 
28 per cent. In one your son has more and in the 
other your son has less? A. Yes. 

(. Its determination is all in accordance with 
capital interest which you do not recall? 

A. Do you want an explanation? 

(. Yes, we want you to explain. 

A. First it is an amended return. Bear that in 
mind. That means there is a change of figures by 
necessity. That is enough explanation. 

@. (By My. Bigeins): That is the only one you 
care to give? A. That is sufficient. 

Mr. Biggins: That is all. 

The Court: Is there anything further from this 
witness ? 

Mr. Toole: That will be all. 

The Court: You are excused, Mr. Kuney, and 
you [120] may step down. 


(Witness excused.) 


We will recess now, ladies and gentlemen, until 
tomorrow morning at 9:30. Would you please keep 
in mind my admonition. I hope you have a pleasant 
and restful evening and that you come back in the 
morning refreshed and ready to carry on with this 
case. Good night. 


(Whereupon, at 4:30 o’clock p.m., the court 
recessed.) [121] 
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(Whereupon, on Tuesday, November 22, 1960, 
at the hour of 9:30 o’clock a.m., all counsel here- 
tofore noted and the jury being present, the 
following proceedings were had, to wit:) 


The Court: Go ahead, please. 
Myr. Harmon: Mr. Henry, please. 


JAMES M. HENRY 
called as a witness on behalf of the Plaintiff, being 
first duly sworn, was examined, and testified as fol- 
lows: 


The Clerk: Would you state your full name and 
spell your last name? 
The Witness: James M. Henry, H-e-n-r-y. 


Direct Examination 
By Mr. Harmon: 


Where do you reside, Mr. Henry? 
Boise, Idaho. 
And what is the name of your business firm? 
Henry, Rust & Company. 
And what business are you engaged in? 
General insurance and sureties, specializing 
in Ps neect bonds. [122] 

Q. And what company or companies do you 
represent ? 

A. We represent some twenty different insur- 
ance companies over the United States. 


popere 
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Q@. Would you explain briefly what the insur- 
ance business is? 

IT am not sure that the jury knows any more 
about it than I do. 

A. Whenever a contract is let by any govern- 
mental agency, starting with the federal govern- 
ment down through the states, city, county, a re- 
quirement of the contract is that the contractor 
provide a surety bond wherein the owner or the 
government, as the case may be, is guaranteed that 
the contract will be faithfully performed and that 
all labor and material men will be paid. That is 
a must, and the surety becomes a third party of 
all contracts. 

Q. Now, what information must the surety know 
about the contractor before he is willing to issue 
a surety bond for the contractor? 

A. Well, it is very essential, inasmuch as this 
is a direct financial guarantee, that we have par- 
ticularly three things that we are interested in; 
first, we want to know the character of the party 
we are bonding; secondly, we want to know, does 
he have the capacity and the equipment and the 
plant to do the particular job which he is [123] 
contracting, and the third thing is he must have, 
of course, capital. 

Q. How long have you known Max J. Kuney, 
Sr.? A. About twenty-five years. 

Q. How long have you done business—surety 
bond business with the Max J. Kuney Company ? 
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A. We have handled all of the Max J. Kuney 
Company business for the past twenty years. 

). When did you first find out about the Kuney 
family trusts and their relationship to the Kuney 
family partnership, Mr. Henry? 

A. Off and on for a number of years. Max, Jr.— 
Max Kuney, Jr., and myself had discussed trusts 
of various kinds and phases. 

Q. When? A, What? 

q). About when was that, if you recall? 

A. The first time I knew about the family trusts 
was probably in the latter part of January, 1952. 
The reason I can recollect that is that over the 
period of years there was always a custom estab- 
lished by the Kuney organization that I come in 
some time right after the 15th of January and 
work out an insurance audit for the preceding vear 
in order that they could close their books and get 
their financial statement to the bonding company 
and to the [124] various states that require the 
statement for license purposes. I can definitely 
recall this one because | was in Spokane making 
my annual audit when Max, Jr., showed me the 
tentative draft of this family partnership. 

Q. Was this trust document signed, do you 
recall? 

A. It was unsigned, as I recall. It was a rough 
draft. 

Q. Did you or did you not notify all the surety 
companies you represent of the fact? 

A. At that time there was one particular surety 


Wiliam E. Frank, ete. 201 


(Testimony of James M. Henry.) 
company that was underwriting suretyship for the 
Kuney organization, and it was discussed with them. 

@. And incidentally, how do you set up a bond 
when a company bids a job? 

A. Well, most of that 1s worked out on this 
basis, when they file the statements with the com- 
panies as soon as they are published, and then 
from time to time as the project comes up, these 
matters almost always are discussed over the tele- 
phone, and we are given the authority to go ahead 
then and provide the necessary bonds for the con- 
tracts. 

Q. How many companies, for instance, for the 
Kuneys would you be dealing with? 

A. We only use one surety company for the 
prime contract. The surety itself then in turn some- 
times would use as many as fifteen or twenty com- 
panies as re-insuring [125] organizations. 

Mr. Harmon: I think that is all. 

The Court: Cross. 


Cross-Examination 
By Mr. Biggins: 


Q. Your last name is Henry? 

A. That is right. 

Q. I take it, sir, you first found out about this 
very clearly in your mind in January, 1952? 

A. That was sometime between—after 751, be- 
tween ’51 and ’52. 
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Q. It was after that that you advised your 
underwriting companies about this? 

A. That there was such a partnership set up, 
phat Ss) Tie 

@. Because it was important? 

A. That is part of it, and it was signed—our 
appleations were always signed by the Kuneys, 
Max and his father as partners. 

Q. But it is important to underwriting com- 
panies to know just who the partners are? 

A. That is right. 

q. And also you advised the underwriting com- 
panies that Mr. Claggett was a partner, did you? 

A. Oh, yes, a special partner. [126] 

Q. What agreement—what partnership agree- 
ment did you see at that time that showed Mr. 
Claggett as a partner? A. What was that? 
You said you saw the agreement? 

I saw the trust agreement. 

Was Mr. Claggett’s name mentioned thereon ? 
No. 

Where did you find out about Mr. Claggett? 
Well, Mr. Claggett—knowing the organiza- 
tion, I knew that Mr. Claggett was a special partner. 

Q. And still is? A. And still is. 

Q. Being close to the organization and knowing 
Mr. Kuney, you still know that? 

A. As far as I know, unless it has been changed 
within the last four or five months. 

Q. And being important knowing who the own- 


POPOPO 
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ers of the company are, Mr. Henry, you, of course, 
do subscribe to Dun & Bradstreet reports? 

A. Qh, certainly. 

@. And when you read that report—you did get 
the 1953 report, you remember that? 

A. I don’t recall. 

Q. You get it every year? 

A. The company gets that, yes. I don’t get thein 
particularly. [127] 

Q. When you got that report and when you saw 
the list under ‘‘partners,’’ it was only Claggett— 
that Max J. Kuney, Jr., was a partner of Claggett 
and made no mention of the trust, and that sur- 
prised you, didn’t it? A. Noyeteididaat 

Q. You weren’t subpoenaed from Boise? 

A. What is that? 

Q. You weren’t subpoenaed by them to come 
over here? A. No, sir. 

Q. And you still have the insurance business? 

A. Yes, sir. 

Mr. Biggins: Thank you very much for coming 
all the way over here. 

The Court: That is all, Mr. Henry. You may 
leave whenever you wish. 


(Witness excused.) [128] 


204 Max Kuney, Jr., et ux., et al., vs. 


EDWARD A. COON 
called as a witness on behalf of the Plaintiff, being 
first duly sworn, was examined and testified as fol- 
lows: 


The Clerk: Would you state your full name and 
spell your last name? 
The Witness: Edward A. Coon, C-0-o-n. 


Direct Examination 
By Mr. Harmon: 


@. What is your address, Mr. Coon? 

A. Spokane, Washington, 1215-18th Avenue. 

Q. By the way, Mr. Coon, are you not here 
under subpoena? 

A. Iam here under subpoena. 

Q. By whom are you employed? 

A. By the Seattle-First National Bank in the 
Spokane and Eastern Branch. 

Q. What position? 

Q. J am a vice-president. 

Q. In what department? 

A. In the loan department, commercial loan de- 
partment. 

Q. And how long have you been employed in 
this capacity ? 

A. TI have been in Spokane eleven years. 

Q. Have you been in that position ? 

A. Yes, in that department all the time. [129] 

Q. In your position as vice-president of the 
commercial loan department of the bank, have you 
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had any occasion to do business with Max J. Kuney, 
sr. or Jr., or Max J. Kuney Company? 

A. I have. 

Q. For how long? 

A. Qh, more than ten years. 

Q. Tell us briefly what your duties have been 
with respect to the loans made by the Max J. Kuney 
Company ? 

A. Well, I represent the bank in dealing with 
the Kuneys. I have handled their accounts, and 
credits are arranged through myself for the bank. 

@. Do you or do you not know much about the 
operations of the business in your job? 

A. Well, that is my job to be acquainted with 
the Kuneys’ affairs. 

@. Now, were you here yesterday, Mr. Coon? 

A. No. Well, I came over on the airplane last 


night. 
@. You were not here in court? 
A. Qh, no. 


Mr. Harmon: Mr. Bailiff, will you show him 
Exhibits 1 and 2, the trust agreements ? 


(Whereupon, certain documents were handed 
to the witness by the Bailiff.) 


Q. (By Mr. Harmon): Now, Mr. Coon, were 
copies of each of [130] those trusts signed by the 
Kuneys delivered to you or to the bank? 

A. We have copies of each of these trust agree- 


ments. 
Q. Do you recall exactly when you got them? 
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A. Well, I first heard of the trusts in the early 
spring of 1952. I am sure that we had copies of the 
agreements before the end of the year 1952. 

@. During those three years, ’52, ’53, and 754, 
was the bank receiving annual statements from the 
Max J. Kuney Company ? 

A. That is right, absolutely. 

@. What was done with these financial state- 
ments when they were received? 

A. Well, we would really scrutinize the state- 
ments and verifying all of the assets and also the 
habilities. In fact, our credit, in addition to the 
responsibility of the management, was based on the 
financial statements. 

Q. Did the statements or did they not clearly re- 
veal the existence of this trust as partners in the 
family partnership ? 

A. The 1952 statement, December 31, 1952, state- 
ment indicates the trusts are listed there. 

Q. Do you recall when they were signed by 
CPA’s? A. They were. 

Q. Would that mean anything to you? [131] 

A. Well, I should say so. We would have in- 
sisted on them. 

Q. What is the status of the Kuney Company 
account with the bank now? How much is owed? 

A. Nothing is owed at the present time. 

Q. When did you first meet me, Mr. Coon? 

A. I can’t recall whether it was last Wednesday 
or Thursday of last week. 

Q. Did you at my request examine all of the 
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bank records with respect to the Kuney account to 
refresh your recollection ? 

A. I sure did. You bet I did. 

Q. Do you or do you not know how the Max J. 
Kuney Company handles its affairs with respect of 
the purchasing of equipment, supplies, and so forth? 

A. Well, I am not sure that I know how you 
mean that. I think they buy where they can get the 
best price. 

Q. No, I don’t mean from whom, but cash or 
credit ? 

A. Oh, they pay for everything that they buy. I 
have never known them to buy anything on contract, 
it is always cash. 

Q. Do either you or the bank have any interest 
at. all in the outcome of this lawsuit? 

A. Not at all. 

Mr. Harmon: That is all. 

The Court: Cross. [132] 


Cross-Examination 
By Mr. Biggins: 

Q. May it please the Court, before the two ques- 
tions which I do have to ask, I should like to clarify, 
and implying no impropriety at all, you did state 
you were subpoenaed to come over here? 

A. That is true. 

Q. May I inquire, where did you get your sub- 
poena ? A. In Seattle. 

Q. I see. You came over here voluntarily to get 
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the subpoena ? A. That is true. 

@. Your answer before wasn’t complete, then, 
was it? Let us put that at rest, your answer before 
was not complete, was it? 

A. I thought I answered the question. 

Q. All right. Now, I was a bit perplexed, you 
did say they purchased everything by cash? 

A. To the best of my knowledge. 

@. But yet the bank loaned them money? They 
loaned them monev for what? 

A. Well, for purchases. 

Q. I see. A. For payrolls. 

Q. So I may be clear on that, you have made 
periodic credit [133] investigations of this com- 
pany ? A. I should say so. 

«). And you do loan money to them? 

A. That is true. 

Q. And you accordingly know that the partner- 
ship has pledged and/or made available to the cor- 
poration its fixed assets? A. That 1s sgh 

@. One last question. Please think carefully and 
try to recall back the 1952 financial statement which 
you said you examined. A. Yes. 

Q. You said on that financial statement it in- 
dicated that these kids were partners, these trusts? 

A. That the trusts were set up. 

Q. Think back carefully and accurately and pre- 
cisely. Isn’t it true that the word ‘“‘partnership’’ 
was never used on that financial statement and it 
simply said, ‘‘Max J. Kuney and trusts’’ under the 
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hability and capital account? That is really what 
you meant to say, wasn’t it? 

A. No, I don’t believe so. 

Q. Do you have the financial statement with you 
now, sir, that showed tiem as partners and not 
capital accounts, sir, not capital accounts, as part- 
ners of the business? [134] 

A. Well, that was my understanding. 

The Court: No, that isn’t the question he asked 
you. He asked, do you have the financial report that 
shows that? 

The Witness: No, I don’t think so. 

Mr. Biggins: That is all. Thank you. 

The Court: You are excused. 

Mr. Harmon: Could I have a question on re- 
direct examination ? 

The Court: Yes. 


Redirect Examination 
By Mr. Harmon: 


@. Mr. Coon, why did you insist on being sub- 
poenaed ? 

A. That is the custom of our bank and when 
you are speaking for the bank, to be subpoenaed. 

Q. The inference that you are here voluntarily is 
not true? 

A. That is right. In fact, I was told I would 
be subpoenaed in Spokane. 

Mr. Harmon: Will you show him Exhibit 30, 
please ? 
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(Whereupon, a certain document was handed 
to the witness by the Bailiff.) 


Q. (By Mr. Harmon): Turn to Page 14, please, 
Mr. Coon. A. Yes. [135] 

(). The last subhead on that page, would you 
read it, please? 

A. The capital account—the partners’ source of 
1952 profit and net worth. 

(). And what are the partners shown underneath 
that heading ? 

A. Oh, well, the partners would have been Max 
J. Kuney and child, Max Kuney, Jr., and children, 
Lloyd W. Johnson and children, and C. S. Greene. 

@. And Max J. Kuney and child and Max J. 
Kuney, Jr., and children, did that clearly mean to 
you these trusts? 

The Court: Well, it has not been shown that 
this witness ever had these income tax returns at 
the time. 

Mr. Harmon: This is not an income tax, if your 
Honor please. 

The Court: It is listed so on the exhibit list. 

The Witness: No, this is the audited statement. 

Q. (By Mr. Harmon): Would you turn to the 
front of Exhibit 30 and read and tell us what it is? 

A. Exhibit what? 

Q. Thirty. 

A. That is the Max J. Kuney Company financial 
statement. 

The Court: Very well. 
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Q. (By Mr. Harmon): That is the document 
you were testifying [136] about? A. Yes. 

Q@. You said you got it at the end of the year 
and it revealed the existence of the trust? 

A. That is right. We have these back for many 
years, for I don’t know how many years, but back 
past ’52. 

@. And this language on this page is what you 
are referring to? A. That is right. 

@. Under the heading ‘‘Partners’ Source of 
Gomt ° 7? A. Yes. 

Mr. Harmon: That is all. 

The Court: Do you have any further questions? 

Mr. Biggins: I certainly have. 


Recross-Examination 
By Mr. Biggins: 


@. You do have a background in accounting and 
finance, we may be sure? A. That is right. 

Q. And we know there is a great distinction be- 
tween ‘‘profit distribution’’ and ‘‘capital account,”’ | 
we do know that? A. That is true. 

Q. Now, on Exhibit 30, which is before you, sir, 
the very first page of the general statement, which 
would be Page 2, [187] do you see the line “the 
partners’’? A. Yes. 

Q. ‘‘Max J. Kuney, age 58, and Max J. Kuney, 
Jr., age 34, are equal partners and general partners 
in all divisions.”’ 

May I skip down now to the heavy construction’ 
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division, ‘*Max Kuney, Jr., manages the heavy con- 
struction division in Spokane and Max J. Kuney 
with special partners Johnson and Greene manages 
the three other divisions in Seattle.’’ 

A. Yes. 

Q. Did you know at that time that Mr. Clag- 
gett was a partner in the heavy construction divi- 
sion, as was testified by Mr. Henry? Did you know 
that? Dee cian tine hoo2, 

@. And you still don’t know, do you? 

A. Qh, yes. 

@. He is still a partner? 

A. I know he is a partner now unless there has 
been a change. 

@. You were never sure when things were 
changed over there? 

A. Yes, I think that we are. 

Q. So I will ask you again, sir, is Mr. Claggett 
still a partner? 

A. To the best of my knowledge he is, and he 
was indicated [138] to be a partner in the Decem- 
ber 31, 1959, statement. 

Q. <A partner in the family partnership, you are 
clear what I am talking about? A. Well, no. 

Q. Partner in what? 

A. <A partner in the Max J. Kuney Company. 

@. The corporation? A. The operation. 

Q. Do I understand you to say that corporations 
have partners, a man so sophisticated in finance as 
you? A. No. 
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Q. What was he a partner in that you under- 
stood ? 

A. Well, he was a partner in the profit. 

The Court: In the what? 

The Witness: In the profits. 

The Court: <A partner in the profits? 

The Witness: Yes, of the operation. 

@. (By Mr. Bigegins): His name did not ap- 
pear on this financial statement of which you are 
speaking, though, did it? 

A. No, I didn’t see it there. 

Mr. Biggins: That is all. 

The Court: That is all, Mr. Coon. You may leave 
whenever you wish. 


(Witness excused.) [139] 


HAROLD V. BOWEN 
called as a witness on behalf of the Plaintiff, being 
first duly sworn, was examined, and testified as 
follows: 


The Clerk: State your full name and spell your 
last name. 
The Witness: Harold V. Bowen, B-o-w-e-n. 


Direct. Examination 
By Mr. Toole: 


Where do you reside? 

Spokane, Washington. 

What is your occupation? 

T am a certified public accountant. 
What is a certified public accountant? 
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A. Well, he is an independent public accountant 
that is registered or certified by the state after pass- 
ing an examination. 

@. Did you have to take an examination? 

A. Yes. 

@. Where did you get your formal training and 
study ? 

A. Mostly through correspondence in account- 
ing. I took economics in college. 

®. Is there any higher degree or designation of 
accountants than certified public accountant? [140] 

A. No. 

(). Where have you worked since you have be- 
come a certified publhe accountant—when was that? 


A. In 1946. 

@. Where were you working in 1946? 

A. In Cheyenne, Wyoming. 

Q. And in later years generally where? 

A. Well, in Denver and Spokane. 

Q. Did you have a number of contractors as 
clients ? A. Yes, at all times. 

Q. When did you come to Spokane? 

A. In 1952. 

Q. With whom are you associated in Spokane? 

A. Morris & Lee. 

@. What are Morris & Lee and Company? 

A. Certified public accountants in Spokane. 

Q. What was your position with them? 

A. Iwas staff accountant, senior accountant. 

@. What does that mean? 

A. Well, I was mostly in charge of work—in 


charge of most of the work that I did. In other 
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words, I wasn’t working under the supervision of 
anyone but the partners of the firm. 

Q. While working for Morris & Lee did you 
have occasion to perform services for Max J. Kuney 
Company ? [141] A. Yes. 

(. About when was the first time you did some 
work for them? 

A. I think probably it was about August or Sep- 
tember of 1953. 

Q. What occasioned your going and performing 
services for them ? 

A. Well, as I recall, at the inception it was be- 
cause of the formation of the corporation. They 
asked me to assist in that. That is in the book—the 
accounting part of it. 

@. Were you an employee of Max J. Kuney 
Company ? A. No. 

Q. Just what was your relationship? 

A. I had no relationship whatever with Max J. 
Kuney Company. The firm—the Max J. Kuney 
Company had employed the firm, and I was to do 
the work independently. 

@. Is the relation somewhat like a man who 
would hire a lawyer, the lawyer is not an employee 
of the man? A. Yes. 

Q. From that time forward have you had occa- 
sion to examine the books of Max J. Kuney 
Company ? A. Yes. 

Q. How often do you examine the records of 
Max J. Kuney Company? [142] 

A. Every year. 
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(). How long were you acting in that capacity 
as a staff member of Morris & Lee? 

A. Until 1958. 

Q. What happened in 1958? 

A. I left Morris & Lee and went into a partner- 
ship of my own. 

@. What is the name of that partnership? 

A. Cole and Bowen. 

@. And that is a firm of certified public account- 
ants ? A. Yes. 

@. Cole-Bowen and Company represent or do 
work for a number of contracting firms? 

A. Yes. 

Mr. Toole: Would the Bailiff please hand the 
withness Exhibit 32. 


(Whereupon, a document was handed to the 
witness by the Bailiff.) 


Q. Exhibit 32 is the financial statement of Max 
J. Kuney Company for the year ending December 
31, 1954? A. Yes. 

@. Would you read the certificate at the bottom 
of the page for the benefit of the jury? 

A. ‘‘We have examined the accompanying con- 
solidated balance sheet of Max J. Kuney Company, 
general partnerships; its [143] affiliated operating 
corporation, Max J. Kuney Company, Inc., and its 
partnership operating divisions as of December 31, 
1954. Our examination include verification of the 
eash accounts, contract and commercial accounts re- 
ceivable, notes receivable, and accounts and notes 
payable. We reviewed in detail all other balance 
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sheet accounts to the extent considered necessary in 
the circumstances. 

In our opinion the accompanying consolidated 
balance sheet and related schedules and footnotes 
present fairly the financial position of Max J. 
Kuney Company at December 31, 1954, in conform- 
ity with generally accepted accounting principles 
applied on a basis consistent with the preceding 
year.’’ 

Q. Would you read the caption at the top of that 
certificate ? 

A. ‘Certificate of Independent Certified Public 
Accountant. ”’ 

Q. What do you mean by ‘‘independent”’ in that 
statement ? 

A. Well, you are unbiased, uninfluenced by any 
other party, completely independent. 

@. Who signed that particular certificate ? 

A. Well, this certificate was prepared while I 
was with Morris & Lee and signed by L. Gordon 
Lee. 


@. Who did the work? A. JI did the work. 
Q. And you have examined the books every year 
since then? [144] A. That is right. 


@. What person in your opinion knows the most 
about the books of Max J. Kuney Company and re- 
lated organizations ? A. Ido, unquestionably. 

Q. Do you know more about the books than 
either Mr. Kuney, Sr., or Max, Jr.? 

A. Yes. 

Q. What do you mean by ‘‘consolidated state- 
ment”’ as stated in that certificate ? 
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A. Well, the balance sheet is consolidated—con- 
sohidated balance sheet means that it is the—that 
all the entities involved, the Max J. Kuney Com- 
pany Corporation, the partnership, and the oper- 
ating partnerships that were in Seattle, all consoli- 
dated in one statement, and the entire company 
account would be eliminated in the statement. 

Q. Is this a common concept in the public ac- 
counting field? A. Yes. 

®. For related organizations? 

A. Yes, very common. 

q. Are you familiar, Mr. Bowen, with the total 
amount of income for the years 1952, ’53, and ’54, 
which the government—correction, total amount of 
income for those three years earned by the trusts 
which the government is seeking to tax in this law- 
suit—I misspoke [145] myself. Strike the question. 

Are you familiar, Mr. Bowen, for the years 1952, 
703, and 754, with the amount of income earned by 
the trust which the government contends should be 


taxed to the adult Kuneys? A. Yes, I am. 
@. Approximately just what is the total amount 
of that income? A. $111,000. 


Q. Directing your attention, Mr. Bowen, to Jan- 
uary 1, 1955, on that date how much money did the 
two Kuneys and the two trusts have invested in the 
partnership ? A. Well, also the children. 

Q. These figures on the blackboard are approxi- 
mate—and also including the investments of the 
two children representing the distribution of income 
made in the year 1952? 
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A. Approximately $1,325,000. 
Q. That is this figure right up here (indicat- 


ing) ? A. Yes. 
@. This is the total investment of the partner- 
ship? A. Yes. 


Q. Now, what was the portion of the capital of 
the money invested in fixed assets—not portion— 
how much of this total capital of $1,325,000? [146] 

A. Well, it would be $305,000 plus $250,000 or 
$559,000. 

(. That is the sum of these two figures (andi- 
eating ) ? A. Yes, it is. 

@. The sum of these two figures for a total of 
$559,000 ? A. Yes. 

@. You testified that 1t represented the invest- 
ment in the fixed assets? A. Yes. 

@. How much money did the adults have in- 
vested in fixed assets of this partnership ? 

A. $305,000. 

@. And how much money did the trusts have in- 
vested in the fixed assets? 

A. Approximately $250,000. 

Q. What do we mean by this caption, ‘‘Surplus 
Capital’’ ? 

A. That is capital invested in the partnership 
in excess of the amount invested in fixed assets. 

Q. Who owned the surplus capital over the 
amount invested in the fixed assets? 

A. Primarily the adult Kuneys; the children 


also. 
Q. How much did they own? A. $740,000. 
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@. Approximately ? A. Approximately. 
@. And the children individually owned approxi- 
mately what? [147] A. $30,000. 


@. Now, you were here yesterday and heard the 
testimony of Max Kuney, Sr., with respect to the 
withdrawal of the capital stock from the partner- 
ship ? A. Yes, I was. 

@. Who owned the capital stock—or rather 
whose money was invested in this capital stock in 
this partnership ? 

A. I don’t know—at the inception the stock was 
owned by the partnership. 

@). But was it included in the surplus capital? 

A. Oh, yes, with the children’s money all in- 
vested in fixed assets, and obviously the corporate 
stock investment was included in the surplus capi- 
tal of the adult Kuneys. It had to be. 

Q. Now, when the corporate stock—NStrike that. 

How were the rental income profits received by 
the partnership divided between the partners? 

A. They have always been divided on the basis 
of capital investment. 

Q. Capital investment in what? 

A. Well, prior to the 1955 total capital invest- 
ment in—and beginning in 1955 in the fixed assets. 

@. And referring to January 1, 1955, and to the 
figures on the blackboard, what percentages were 
used in the year 1955 for the division of rental in- 
come earned by the [148] partnership ? 

A. Well, 56 per cent of the total rental income 
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would have gone to the adult Kuneys, and 44 per 
cent would have gone to the trusts. 

Q. Now, when the corporate stock was with- 
drawn from the partnership, did that affect the in- 
vestment of the partners in the fixed assets? 

A. No, it did not. 

Q. What effect did the withdrawal of the capital 
stock have on the ratio in which rental income earn- 
ings were shared? 

A. It didn’t have any effect on the ratio of 
rental income. It reduced the capital equities of the 
adult Kuneys. 

(). From what? 

A. From $740,000 to $340,000. 

Q. Approximately ? AX Winey, he aac. 

Q. Did the withdrawal of the corporate stock 
reduce the investment of either the adults or the 
trusts in the fixed assets? A. No. 

Q. Did the withdrawal of the corporate stock 
affect in any manner the share of profit from rental 
income earned by the trusts? 

No, it did not. [149] 

Did the corporate stock pay any dividends? 
No. 

Has it ever paid dividends? 

No, it has not. 

Now, you were here in court yesterday and 
need Mr. Kuney, Sr., testify ? A. Yes. 

Q. And you heard the reference to the ‘‘Bible’’? 

A. Yes. 

Q. Have you reviewed each of the entries in 
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the Bible? A. Yes, I have. 

@. Every one of them? A. Yes. 

@. Do you understand every entry in the Bible? 

A. Well, I did at one time. I can’t remember all 
of them now. I reviewed them all carefully at the 
time I was doing the work, yes. 

@. And given an adequate opportunity can you 
refresh your recollection ? A. Yes. 

. Are there any adjusting entries in the Bible 
which are contrary to sound accounting practices ? 

A. Not that I know of. I am sure there wasn’t, 
or I would have disclosed them at one time or an- 
other. 

@. Are there any entries in this Bible which are 
inimical [150] or unfair to the trusts? 

A. No. 

Q. Now, yesterday you saw Mr. Biggins write 
some percentages on the blackboard, and with re- 
spect to the division of profit for the year 1955, as 
IT recall, Mr. Bowen, didn’t he say that the Bible 
showed that Max Kuney, Sr., was to get 33.66 per 
cent of the profit—correction—that the trust for 
Johnnie was to get 33.66 per cent of the profits? 

A. Yes, I believe that is correct. 

Q. And Max, Sr., was to receive 16.99 per cent 
of the profits? A. Yes. 

Q. You do recall that testimony ? 

A. IL recall that. 7 

Q. Do you recall that later on amended income 
tax returns were filed, as pointed out by Mr. Big- 
gins, in which the percentages were changed? Do 
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you recall that? A. Yes. 

@. I don’t recall the exact percentages. They 
were erased before I noted them down. 

A. Well, they are approximately the ones that 
are on there now. 

Q. Approximately these percentages (indicat- 
ing) ? A. Yes. [151] 

Q. In total? A. Yes, that is in total. 

@. Who prepared that amended income tax re- 
turn that had the different percentages on them? 

A. I did. 

Q@. Are you familiar with the reasons for the 
change from percentages of division in the Bible 
to the percentage of division on that amended in- 
come tax return subsequently filed? 

A. Yes, I am. 

Q. Would you describe to the jury why that 
change was made or what occasioned it? 

A. Well, the principal reason for the change 
was because in the Bible the total amount of fixed 
assets that was used in determining these percent- 
ages did not include some property that was in Cali- 
fornia and which had been sold about the time the 
Bible was prepared. But it was on hand at the be- 
ginning of 1955 and at the beginning of 1956, and 
since that was a part of the fixed assets, when I 
prepared the amended returns, it was necessary for 
me to go back and revise the figures in the Bible and 
include that California property in the fixed assets, 
which greatly changed the percentages. But since 
the agreement was to divide the profits on the basis 
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of fixed assets, we had to, of course, include all [152] 
the fixed assets. 

@. Was the California property actually on the 
books at the beginning of 1955? 

A. Qh, yes, it was on the books. 

@. Was there anything more involved than an 
arithmetical error in adding the fixed asscts? 

A. No, absolutely not. That is all it was. 

@. Did Mr. Kuney have anything to do with 
changing the ratios? 

A. No. I doubt if he even knows it now. 

@. Who did compute these change ratios? 

A. I did. 

Mr. Toole: You may inquire. 

The Court: Cross-examine, please. 


Cross-Examination 


By Mr. Biggins: 


@. May it please the Court, Mr. Bowen, so we 
may understand each other with some precision in 
accounting as we proceed here, may I inquire, sir, 
what standard reference books you consider author- 
itative for general accounting principles? 

A. Well, there is a great many of them. 

Q. The ones which you use in your practice, sir. 

A. Finney is used quite a bit. [153] 

Q. Finney, I believe, sir, 1s a college book and 
not a professional man’s reference book. Do you 
mean the new edition by Finney with Miller or the 
old edition? 


William HE. Frank, ete. 220 


(Testimony of Harold V. Bowen.) 

A. Well, of course, our generally accepted ac- 
counting principles. 

@. Jam asking about Finney, sir. Are you talk- 
ing about the new edition with Miller or an old 
edition ? A. Well, I don’t really recall. 

Q. You don’t recall? A. No. 

@. All right. Again, sir, what general reference 
books in accounting do you consider authoritative 
and use in your practice? 

A. Montgomery on Auditing, The American In- 
stitute of Accountancy, and the CPA Handbook is 
used extensively. 

Q. What handbook? 

A. The American Institute of Accountancy, 
CPA Handbook. 

Q. I think, sir, that the American Institute put 
out no handbook. A. Qh, yes, they do. 

Q. An accounting handbook is published by the 
Ronalds Press, second and third edition? 

A. The American Institute also has a CPA 
handbook which defines 

Q. (Interposing): They are research bulletins, 
and Mr. Miller [154] put out the handbook? 

A. No, absolutely not, there are two volumes. 
The CPA Handbook, I am sure that any CPA 
would know of. 

Q. We are clear that Paton’s Handbook is au- 
thoritative ? A. Yes. 

Q. And Wixon’s Joint Handbook of the same 
press is authoritative? A. Yes. 


226 Max Kuney, Jr., et wx., et al., vs. 


(‘Testimony of Harold V. Bowen.) 

Q. The American Institute Research Bulletins 
both on general accounting and auditing ? 

A. Right. 

Q. Now, the American Institute’s Certified Pub- 
he Accountant’s name has been changed? 

A. Yes. 

Q. And in auditing we accept Montgomery ? 

A. Yes, we use Montgomery almost entirely in 
auditing. 

@. He has now passed away, but his book is 
still in effect? A. Yes. 

(). Now, we were speaking, I believe, in the be- 
oinning, Mr. Bowen, about the certificates you put 
on the 1953 and the 1954 financial statements. We 
were speaking of that? A. Yes. 

Q. Now, this is not what we call an unqualified 
CPA certificate, is it? [155] 

A. Which ones are you talking about? 

Q. Exhibits 32 and 33, Please examine your cer- 
tificates. 


(Whereupon, there was a brief pause.) 


Q. My pending question, Mr. Bowen, is, this is 
not an unqualified CPA certificate, is it? 

A. The 1953 particularly isn’t, but——— 

Q. My question, Mr. Bowen, this is not an un- 
qualified CPA certificate, is 1t? 

The Court: Please answer precisely the ques- 
tion. 

A. No. 

Mr. Toole: Which one? 
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My. Biggins: 32 and 33. 

Q. (By Mr. Biggins): I shall try to be precise 
in my questions. A. Okay. 

@. Now, you did certify, however, that these 
statements were prepared in accordance with gen- 
erally accepted accounting principles applied on a 
basis consistent with the preceding years? You did 
say that? A. That is right. 

@. After the Bible came out—after some of 
these other changes came out, could you still put in 
your certificate, Mr. Bowen, that it had been ap- 
plied in sound accounting principles consistent. with 
the preceding year? [156] A. Yes. 

Q. Go ahead. 

A. You will notice that it 1s a consolidated state- 
ment. Those figures are all intercompany accounts 
which does not affect the total consolidated posi- 
tion at all. If the corporation pays rent to the part- 
nership, in the consolidation it is eliminated. 

Q. Iam quite aware, Mr. Bowen, what you mean 
by a consolidated statement. 

A. So actually you wouldn’t change the financial 
position any if the corporation paid the partnership 
rent or interest or any of those intercompany ac- 
counts, and it would not affect the consolidated 
financial position at all. 

Q. My question then is a simple one—before we 
get to that, this much is clear, Mr. Bowen, if we 
use the sound accounting principles with a clear 
partnership agreement understanding, there is no 
need to change the amount of income—strike that. 
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If we have a clear partnership agreement, and 
if we apply sound general accounting principles, it 
is possible for a competent CPA, such as you, to 
determine the amount of income shortly after the 
close of the fiscal year? That is possible, isn’t it? 

A. Generally speaking, it is. [157] 

Q. Was that true in this case? 

A. In some of the years it wasn’t, I don’t be- 
lieve, as between the related entities. 

@. And the reason was not a lack of clarity or 
the definition of the accounting principles to be: 
applied ? A. No. 

Q. The ambiguity was the instructions to come 
from Mr. Kuney? Please don’t fence with me, Mr. 
Bowen. That is true, isn’t it? 

A. I don’t quite agree that it had to come from 
Mr. Kuney. I can’t see where that has anything to 
do with it. 

@. It didn’t come from you, sir, I submit? 

A. I think that—— 

The Court: Answer the question each time. 

A. I didn’t. 

The Court: The question is did, the ambiguity 
come from you? 

The Witness: No. 

The Court: All right. 

Q. (By Mr. Biggins): Now, you say, I take it, 
sir, that you are more familiar with the books of 
account over there than anybody else? 

A. I think so. 

Q. And, of course, he asked about Mr. Kuney, 
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Jr., and Mr. Kuney, Sr. How about Mr. Peterson ? 
What is Mr. Peterson’s [158] job? 

A. He is the office manager. 

@. And what is his corporate title? 

A. Secretary. 

Q. And also anything else? Has he been consid- 
ered since you have been dealing with the company 
as also, perahps, treasurer ? 

A. I think so, yes. I am not absolutely sure. 

Q. And although he has been treasurer of the 
company, you still know more about it than he does? 

A. I think if it came to—I think if it was a 
matter of reviewing the books and analyzing the 
capital accounts and various things like that, I do, 


yes. 
@. Did vou prepare any of the original vouch- 
ers on the adjusting entries? A. No, none. 


q. Did Mr. Peterson prepare some? 

A. Yes, he prepared all of those. 

Q. And do you know more about the adjusting 
entries that he prepared than he does? I take it that 
is your testimony now? 

A. No, I didn’t say I knew more about the de- 
tails of the posting of the books. I said I knew 
more about—— 

Q. (Interposing): I didn’t ask about the post- 
ing, I asked about the vouchers for the adjusting 
entries. [159] A. No. 

Q. Is Mr. Peterson over here if I should have 
questions to ask him? 

A. I don’t believe he is, no. 
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@. You are the one who came over? 

A. Yes. 

@. I should hke to inquire in detail about the 
Bible, but before I do, there is something here I 
would like to put to rest and come back to later, if 
I may. 

Now, as a certified public accountant, Mr. Bowen, 
I believe you did testify that—and may I put a 
double Ine here—did you put this on the black- 
board, Mr. Bowen? 

A. No, two of us together. 

Q. I will put the double lines and the dollar 
signs here. A. Yes. 

Q. $1,325,000 represents what? 

A. The total investment in the business. 

Q. All right. Total investment. 

What. was your understanding was the agree- 
ment—what were you told was the understanding 
as to the manner in which profits were to be dis- 
tributed to Mr. Kuney and the trust? What were 
you told? 

A. That they were to be distributed on the basis 
of investment. [160] 

Q. All right. Now, Mr. Kuney, Sr., and Mr. 
Kuney, Jr., have how much here? 


A. $740,000. 

Q. May I add that here. One million forty-five, 
is that correct? A. Yes. 

Q. That is their total investment? 

A. Yes. 


Q. Now, the children have how much? 
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A. $250,000. 

@. And may I add this? 

A. Plus thirty thousand. 

Q. Two hundred eighty thousand dollars. That 
is their total investment? A. Yes. 

Q. Now, we have established that the earnings 
were going to be distributed in accordance with the 
total investment, didn’t we? We established that 
just three questions ago, didn’t we? A. Yes. 

Q. Now, it is clear to you that the amount in the 
surplus capital account of the adults is determined 
by they, themselves? That is clear, isn’t it? Are you 
familiar with the chart of accounts? 

A. Yes. [161] 

@. And this is marked on the books as ‘‘per- 
sonal account,’’ isn’t it? A. Yes. 

@. And it is treated as a personal account by 
Mr. Kuney and his son, Junior? A. Yes. 

Q. All right. But this personal account from an 
accountant’s point of view is considered here as 
part of the invested capital? A. Yes. 

@. But when we compute a profit to be distrib- 
uted in 1955, as you indicated here, we did not in- 
clude this amount in the rent to be charged, did we? 

A. No. 

Q. This ’56 per cent is only on the basis of 
$305,000 ? A. That is right. 

Q. And if we added this seven hundred and 
forty over here to get the million, it would be much, 
much greater, wouldn’t it? A. Yes, it would. 

Q. And as far as you know as an accountant, 
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sir, they can change the amount of their personal 
account at any time? AY That is nigh 

Q. Now, then, we are talking about the surplus 
capital of the children, this thirty thousand? Are 
you with me, sir? [162] A. Yes. 

®. You know what that represents? 

A. Wites: 

(). And it represents the distributions made by 
the trustee? A. That is right. 

@. And the distributions made by the trustee are 
Max, Sr., and Max, Jr.? A. Yes. 

@. And so they have completely in their control 
the ability at any time to determine what this 
amount may be (indicating) ? 

The Court: When you say ‘‘this,’’ what do you 
mean ? 

Q. (By Mr. Biggins): The so-called surplus 
accounts. A. I don’t see—— 

Q. I will start out easier. 

A. I don’t understand the control part of it. 

@. We did start out with a trust corpus, did we? 


A. Yes. 
Q. To which the earnings came in, as we talked 
about the computations ? A. That is right. 


@. You have examined the trust instruments? 

A. Yes. 

@. Now, money or distribution from the trust 
itself can be [163] made to the personal account of 
the children at any time in accordance with the 
trust instrument, you do understand that? 

A. Yes. 
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@. And having read the trust instruments, you 
also understand that Mr. Kuney can take it out of 
a trust at any time and put it over here (indicat- 
ing), do you understand that? A. Yes. 

@. And Max Kuney can take it out of the trust 
any time and put it over here (indicating) ? 

A. Yes. 

Q. And by that discretion, they do directly con- 
trol in a way what this percentage (indicating) will 
be, don’t they ? A. They do. 

The Court: Well, that is the point, that is the 
question, they could if they chose to exercise 1t? 

The Witness: They could, yes. 

@. (By Mr. Biggins): We are also clear this 
was their personal account (indicating) ? 

A. Yes. 

The Court: Please, when you say ‘‘this’’—— 

Q. (By My. Biggins): This surplus capital ac- 


count, being [164] the $740,000? A. Yes. 
Q. Which they completely control as far as you 
know as an accountant? A. Yes. 


Q. By controlling that, that fixes this percent- 
age (indicating) at any time, that percentage can 
be determined any time depending on what they 
do on their personal account, that is true, as an 
accountant? 

A. Not since the beginning of 1955. 

Q. I didn’t say what they did at this point. I 
said what they can do? A, Yes, that is richt. 

The Court: The question 1s what they have the 
power to do, not what they did. Do you understand 
that? 
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The Witness: Yes. 

The Court: Now answer the question. 

Lhe Witness: I answered it yes. 

Q. (By Mr. Biggins): All right. Now I will 
speak and address my attention for a moment, sir, 
about what they did do. We are clear on what they 
did do? You did take down my percentages? Did 
you have a chance to check, them, I take it? 

A. Yes. [165] 

@. You found no inaccuracy in what I put on 
the blackboard ? A. No. 

The Court: Do you mean on the blackboard yes- 
terday ? 

Mr. Biggins: Yes, yesterday. 

Q. (By Mr. Biggins): And so, I take it— 
please, sir, my questions, will you understand they 
are one accountant to another. I am talking in ac- 
counting language. Your language I know, sir, and 
I certainly hope you know mine. 

And before I do, let us put this very small point 
at rest, you did not prepare—you did take care of 
the accounting of this firm for a number of years 


by audit? A. Yes. 
Q. Your firm did not prepare the 1953 income— 
original 1953 income tax returns? A. No. 


Q. Or the 1952 income tax returns? 

A. No. 

Q. Or the 1954 income tax returns? 

A. No. 

Q. And you didn’t even prepare the original 
1955 income tax returns? 
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No, that is right. [166] 

Or the original 1956 returns? A. No. 
Who did prepare those? 

Those were prepared by the company. 

I see. 

But in all cases they were reviewed by me 
and checked, except for 1952 and 753, when I wasn’t 
doing the work. 

@. And, of course, it is the usual professional 
practice when an independent CPA reviews and 
verifies the tax returns, to put their stamp certifi- 
cate on it? A. I don’t think if you review it. 

. There are three certificates that an account- 
ant can put on a tax return? You are aware of that? 

A. Yes. 

@. Which one did you put on these tax returns? 

A. What do you mean, three certificates on a 
tax return? We don’t put any certificates 

@. There is a certificate at the very lowest level 
prepared on the basis of information furnished ? 

A. Yes, but those don’t have to be put on tax 
returns. I think most accountants don’t put them on 
there. At least, 1t isn’t the practice in our area to 
put any statement on a tax return. 

Q. If you make a full audit of the corporation, 
including the preparation of the return, may I ask, 
Mr. Bowen, do [167] you put the imprimatur of 


POPOO- 


your firm on it? 

A. Yes, we just put the name of the firm. If we 
prepare the return, we sign it and put our stamp 
on it, but that doesn’t any qualifications at all. 
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Q. Addressing your attention, if I may, then, to 
1955, you are aware that in the original returns as 
filed—the original tax returns—— 


A. Yes. 
Q. Iam taking Max isuney, Sr., only, may we 
also understand that? ieee es: 


(. That on the original return his share of the 
understanding was that Max, Jr., and Max, Sr., 
split the profits, isn’t that right, fifty-fifty each ? 

A. Yes, that is right. 

(. Now, no matter what the capital account of 
Senior and Junior, they always split their half 
even? That is what you understood ? 

A. That is right. 

Q. And after they got their half, then this other 
agreement came into operation how they would 
split it with their trust? A. Yes. 

Q. You so understood that? A. Yes. [168] 

Q. And so what Max, Sr., got personally added 
to what his trust for John R. got would always total 
fifty per cent, wouldn’t it? A. Yes. 

Q. And in the original 1955 return, he got 41.6 
per cent of the income and his trust for John R. 
was 8.84 per cent? A. Yes. 

Q. All right. Now, in the Bible, and you said you 
were familiar with the entries in the Bible and the 
figures I put on the blackboard yesterday ? 

A. Yes. 

Q. All right. This is Senior, this is John R. (in- 
dicating). Now, in the Bible—on this Bible, may 
we be clear on this, too, the Bible is not a book of 
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Genesis defining things from the beginning, the in- 
ception of this partnership at all? 

Pee No, it is not, that is right. 

Q. Now, in the Bible, Senior goes down to 16.99? 

A. Yes. 

@. And the son’s, John R.’s, goes up from 8.84 
up to 33? A. Yes. 

Q. 33.66? A. Yes. 

Q. In the beginning Senior had almost five times 
as much income as John R.? [169] 

A. That is right. 

(). But the time we come to what the Bible says, 
we got about twice as much for John R. as we have 
the father? A. Yes. 

@. And then we have your amended returns for 
1955, and I believe on your amended return, if we 
computed it right, it is 28.01, which is my figure, 
Mr. Bowen? A. That is correct. 

Q. Which would be approximately right? 

A. Yes. | 

Q. And I have for John R. 22.42, which, if we 
divide it, he has approximately half of this? 

A. Yes. 

Q. So that is right, isn’t it? 

A. Yes, that is right. 

Q. So now we have—going back again, the fa- 
ther has five times as much as John R., he has got 
half as much, and now he has got about fifty per 
cent more. That is what the history of this transac- 
tion on these shows? A. Yes, that is right. 

Q. Now, please listen to this question carefully, 
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ment—if this imvestment—is a true and correct 
figure (indicating) ? 

The Court: You must use the figure [170] be- 
eause the record will not reflect what ‘‘this’’ is. We 
all see what it is, but the record does not. 

Mr. biggins: I always caution the witness, and 
yet L make the same mistake myself. 

Q. (By Mr. Bigeins): You have no doubt this 
figure is right (indicating)? It is an approximate 
figure within a few thousand dollars. 

The Court: The figure referred to is $1,325,000. 

All right. 

Q. (By Mr. Biggins): Now, assuming that is 
right, we must then also assume here that the chil- 
dren had a 44 per cent interest, as you had put up 
here (indicating) ? 

A. That 44 per cent is only of the fixed assets. 
The 44 per cent represents the percentage of their 
investment in the total amount of fixed assets only, 
not in total. 

@. Let me ask the question, assuming this (in- 
dicating) remains constant—— 

The Court: Please use the figure. 

Q. (By Mr. Biggins): ———$305,000, then these 
percentages CGindicating) should remain the same? 

A. Yes. 

Q. Now, if the parents in fact have a 56 per 
cent interest in $305,000, and the children have a 
44 per cent in the $250,000—are you with me [171] 
so far? A. Yes. 

Q. Let us assume we made a mistake there and 
found there was a $305,000 property down in San 
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Francisco which we all forgot about, an identical 
amount—are you with me? A. Yes. 

@. We add that back in A. Yes. 

@. And when we add this back in, the adults 
still have 56 per cent interest, don’t they ? 

No. 

They don’t? 

No, their percentage then would change. 
Why? 

If the total there now is $555,000 for the two, 
but if there was another three hundred thousand 
added to the total fixed assets, then it would in- 
crease the total and change the percentages. 

Q. All right. Now, on that point, you were here 
yesterday and heard Mr. Max, Sr., testify that they 
were trading in some of these equipment and fixed 
asset accounts? Did you hear that testimony ? 

A. Yes. 

Q. All right. And by whatever he did in the pur- 
chase or sale of those fixed assets, 1t was controlled 
by the [172] amount of this figure (indicating )— 
it affected it, didn’t it? 

A. Yes, it would affect it, yes. 

Q. And depending on what he did there would 
affect. what the percentages are here (indicating) ? 

A. Yes, it would. 

Q. And who did control the sale and exchange 
of fixed assets? 

A. I think that is dictated by business circum- 
stances. 

The Court: What individual decided what the 


eircimetances were ? 


POPO> 


240 Max Kuney, Jr., et we., et al., vs. 


(Testimony of Harold V. Bowen.) 

he Witness: I suspect that both partners, Max 
Kuney, Jr., and Max Kuney, Sr. 

Q. (By Mr. Biggins): Now, in looking at these 
1955 figures, if I may, Mr. Bowen, I notice that 
Senior’s assets in percentage here of 41 goes down 
to 16.99? A. Yes. 

@. I take it what happened here is the sudden 
loss of some assets, and that 1s why the percentage 
change? A. No, that isn tape 

@. But when we go from 16.99 up to 28, we sud- 
denly found some other assets? 

A. Just one, the property in California. 

Mr. Biggins: If the Court please, before my 
next battery of questions, which will be the [173] 
so-called ‘‘ bible,’’ I would like to organize and have 
the witness refresh his recollection. 

The Court: Yes, all right, we will take the morn- 
ing recess at this time. 


(Whereupon, a short recess was taken.) 


The Court: Proceed, please. 

Q. (By Mr. Biggins): May it please the Court, 
I believe you have on the stand available and be- 
fore you, Mr. Bowen, Exhibit G, which we do refer 
to as the ‘‘Bible,’’ don’t we? A. Yes. 

Q. Now my first three questions generally, and 
if you would care to examine page 2 where I have 
put the bookmark—do you see the letter of March 
1, 1957? A. Yes. 

Q. You do see the signatures at the end of that 
letter ? Wk, NEEL 
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@. And that the signatures were notarized on 
page 5? A. Yes. 

Q@. And if you care to examine this letter, sir, 
before you answer my questions, it is true, and Mr. 
Kunev told you, that the Kuney family partner- 
ship was formed by the two adult Kuneys to reduce 
their income taxes while living and to save inheri- 
tance taxes at their death, that is true, [174] isn’t 
it? A. That is what it says. 

@. And they told you, sir? You were so advised ? 

A. No, they didn’t tell me because I wasn’t even 
there when they formed the trust. 

Q. You use the Bible, don’t you? A. Yes. 

@. And you were advised, at least in writing that 
the Kuney family partnership was formed by the 
two adult Kuneys to reduce their income taxes while 
living and to save inheritance taxes at their death? 

A. I repeat, that is what it says in here. 

«). And you were given this to use? 

A. Yes. 

@. All right. And it is also true that they told you 
that so long as Mr. Kuney, Sr., was living and Mr. 
Kuney, Jr., was living, both intended to continue to 
act as trustees during their lifetime? A. Yes. 

Q. All right. Now, our next question is about the 
formation of this corporation and who owned it, Mr. 
Bowen, so we can lay that at rest, and before I ask 
the question, I invite to your attention the language 
on Page 2 at the bottom, 

“The Kuney Family Partnership capital was in- 


vested entirely in fixed assets consisting of [175] 
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of the corporation in 1953 for the main reason: The 
corporation, with W. R. Wiginton and W. B. Peter- 
son holding their agreed 20 per cent interest, would 
live on and be a reliable caretaker and user of such 
fixed assets after the adult Kuneys would die and 
would provide a steady and carefree income to their 
widows and the trusts for their children by paying 
them for the use of such fixed assets.”’ 


Now, I invite your attention also to the next book- 
mark which I have placed in there, Mr. Bowen, 
which is, may we e¢all it, a Journal entry on journal 
voucher two, sir. Do you see it there, or could I help 
with it, June first, 1953? Journal voucher two? 

These are accounting journal entries, are they 
not? A. Yes. 

Q. And above the one I invited your attention to, 
we see typing across ‘‘MJK’’ and below we see the 
same typing, ‘‘MJK.’’ What does that mean? 

A. That indicates the journal voucher was pre- 
pared by Max J. Kuney. 

@. Senior or Junior? 

A. Presumably, Senior. [176] 

Q. Now, this journal voucher entry to an ac- 
countant on the basis of this journal entry, what 
does the debit to capital, Max J. Kuney, two hun- 
dred thousand dollars, debit to Max J. Kuney, Jr., 
two hundred thousand dollars, and credit to the ac- 
count of 2801, capital stock, dated June 1, 1953, 
mean to you, Mr. Bowen, as an accountant ? 

A. It means that Account 2861 capital for Max 
J. Kuney, Jr., was charged with two hundred thou- 
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sand dollars and the account 2801 was credited, 
which would be the corporation capital stock ac- 
count, two hundred thousand dollars. 

@. And if you assumed with me for the moment, 
Mr. Bowen, that $400,000 represents all of the cap- 
ital stock of the corporation at that time, as an 
accountant from this Journal entry, who were the 
owners of such capital stock ? 

A. Max Kuney and Max Kuney, Jr. 

@. How about the children, the trusts? 

A. This doesn’t indicate the children as owning 


@. And the date, again, is what? 

A. This is dated June 1, 1953. 

Q. All right. Now, let’s look at the next date, 
December 31, 1956. Now we see a debit to Mr. Wig- 
inton for $80,000; to Mr. Petersen for $20,000, and 
corresponding credits in the capital stock account. 

A. Yes, that is correct. [177] 

Q. Now, as an accountant, from this journal 
entry when was the first time that Mr. Wiginton or 
Petersen became shareholders in this corporation? 

A. December 31, 1956. 

Q. All right. While I am finding the next page 
that I wish to inquire about, Mr. Bowen, it is true 
that the first year—at the end of 1952, I am speak- 
ing now of 1952, that the profits distributed were 
determined on the basis of the net total investment 
account, the first year, that is true, isn’t it? 

A. Yes. 

Q. And could you turn with me to journal 
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voucher No. 1 of the Bible, we do see corporation 
minutes of February 7, 1957—-are you with me, Mr. 
Bowen? A. Yes. 

«). And what do we mean by ‘‘journal voucher’’? 

A. This 1s a recording entry prepared in journal 
form to record information in the books. 

@. And these instructions at the top of this, 
which is before you, I take it, sir, is a management 
directive to the accountant as to what to do? 

A. That is correct. 

@. Now, included in that management directive 
of what to do you see the language appearing after 
the parentheses and the numeral three, ‘* Kuney 


partnership,’’ do you see [178] that? A. Yes. 
Q. And what does it say about the Kuney part- 
nership ? 


A. You have the original before you. I only have 
these eight photostatic copies. 


(Whereupon, a document was handed to the 
witness. ) 


A. (Continuing): ‘‘Kuney partnership shall 
not charge the corporation rental for the use of its 
fixed assets fiscal year ended 1955 and 1956, but cor- 
poration shall pay interest on the partners’ invest- 
ment in fixed assets at the interest rate corporation 
pays to banks for borrowed money during those 
years.”’ 

Q. That was a management directive to the ac- 
countant, which was carried out, as far as you 
know ? A. Yes. 
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Q. Now, the income to be distributed to the par- 
ents and the income to be distributed to the children 
will vary depending upon whether we take a per- 
centage of this or whether we take a percentage of 


that (indicating) ? A, Wes. 
@. And in some years we charge investments at 
interest rates here (indicating) ? A. Yes. 


®. We will have that entirely different income 
than if we [179] computed as you did here for ’55? 

A. Yes. 

Q. Now, here in 1955 you said rent was charged 
by this computation, didn’t you? Didn’t you so 
testify ? A. Yes. 

Q. And we are clear on the year 1955? 

A. Yes. 

Q. But the first management directive to the ac- 
countant was what again, ‘‘ Kuney partnership shall 
not charge the corporation rental for the use of its 
fixed assets fiscal year—’’ what? 

A. 1955 and 1956. 

Q. But do what? 

A. ‘‘——but the corporation shall pay interest 
on the partners’ investment in fixed assets ee 

Q. That isn’t what you did here? That is clear, 
you didn’t do that here, yes or no? 

A. Well, on the original returns it was done. 

Q. Do you understand the question? You didn’t 
do that here? 

The Court: He is asking you if you did that on 
the blackboard recitation which you prepared here 
this morning. That is what he is asking. 
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A. No. 

Q. (By Mr. Biggins): Incidentally, in 1989, 
with which you are very familiar, they didn’t charge 
any rent at all [180] in ’59 either, did they ? 

A. No. 

(. Now look at journal voucher No. 3, which, I 
believe, sir, 1s over Just one page—— 

A. Yes, I have it. 

Q. Now, I am glancing down where it says, ‘*‘T’o 
record following capital accounts, Kuney partner- 
ship.’’ Do you see that? A. Yes. 

Q. And we see ‘‘MJK”’’ above it and ‘“‘“MJK”’ 
below it, which means what? 

A. Max J. Kuney. 

Q. Now, a generalized and professional question, 
Mr. Bowen, in applying generally accepted account- 
ing principles to the books and records of a partner- 
ship, is it good and sound accounting principle to set 
up a capital surplus account in a partnership ? 

A. Itis an unorthodox method. However, in this 
ease I see nothing wrong with it. 

Q. Do you find such an account ever suggested 
in the book you referred to by Finney ? 


A. No. 
Q. Do you find such an accounting suggested in 
Mr. Paton’s Handbook? A. No. [181] 


Q. Do you find such an accounting principle sug- 
gested in the two volumes of the American Institute 
of Accounting? A. No. 

Q. Do you find such accounting suggested in 
Wixon’s New Edition? A. No. | 
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@. Do you find such an accounting suggested in 


Montgomery ? A. No. 
@. Have we suggested the books we talked about 
a few moments ago? A. Yes. 


Q. All right. But capital surplus accounts were 
established in this partnership by the directive of 
MJ, weren’t they ? A. Yes. 

Q. And that was this personal account—this per- 
sonal surplus account you were talking about on the 


blackboard of $740,000 ? A. Yes. 
Q. Which was under their control, we have es- 
tablished that? A. Yes. 


Q. And under their control, they could deter- 
mine the amount of income distributed to them, we 
established that? A. Yes. [182] 

Q. Now, it is equally true, unless you want to go 
all the way through this, Mr. Bowen, it is equally 
true that sometimes in some of these years they 
computed the interest on this (indicating)—— 

The Court: On what? 

Q. (Continuing) : total investment, and in 
other years they computed it on breakdown, includ- 
ing your so-called fixed assets? They went back and 
forth, that is true, isn’t 1t? Must I go through these, 
or don’t you know? 

A. Generally speaking, I think that is correct. 

Q. We save much time by that, Mr. Bowen. 

Turning to journal voucher 4, please, sir, are you 
with me there, the partnership agreement, ‘‘The 
partners of Kuney family partnership agree 29 

A. Yes. 
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q). ‘‘The partners of Kuney Family partnership 
agree that effective January 1, 1955, and until this 
agreement is changed in—’’ what? 

A VV oii 

Q. All right. Now, did you ever secure anything 
in writing after this that you know of ? 

A. No. 

@. All right. Then they will agree that unti! it is 
changed in writing, which you haven’t received, 
““(L) Active partners Max J. Kuney and Max 
Kuney, Jr., shall receive [183] total compensation 
$10,000 per year from partnership income to be 
divided equally between them and that the remain- 
ing income shall be distributed in proportion to each 
partner’s—’’ what? 

A. ‘‘Capital investment.’’ 

@. In what? ee Pancinenshij 

Q. And the remaining income shall be distrib- 
uted In proportion to each partner’s capital invest- 
ment in the partnership, and we did agree, when we 
started out, this is the investment in the partner- 
ship ? A. Yes. 

Q. All right. But that isn’t what you did here in 
distributing income as directed by Max J. Kuney, 
that is correct, too, isn’t 1t? That is correct, isn’t it? 

A. Yes. 

Q. Now, No. 2. ‘‘Active partner’s compensation 
each year shall be taken entirely from partnership 
capital gains—’’ do you see that? A. Yes. 

Q. ‘‘——if such are sufficient——’’? 

A. Yes. 
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Q. And pursuant to that, in looking on down, 
still with the initials what? 

A. “‘M.J.K.’’ [184] 

@. We see the account ‘‘Capital Gains’’ and 
‘“Capital Gains’’ what—‘‘Capital Gains’? what— 
‘*‘Compensation,’’ ‘‘Capital Gains Compensation.’’ 
Deo you see that? A. Yes, down below. 

@. Now, I ask you, sir, have you ever seen such 
an account as ‘‘Capital Gains Compensation’’ in 
Montgomery, Paton, Wixon, Kohler, Montgomery, 
or American Institute? A. No. 

@. Have you ever seen or instituted the account 
‘‘Capital Gains Compensation’’ in the books of ac- 
count of any other plant which you have as a client? 

A. No. 

Q. Turning, if we may, sir, to this letter of De- 
cember 20, 1954—do you see it there, signed by Max 
J. Kuney? A. Yes. 

Q. My copy of this, if I may read it accurately, 
Mr. Bowen, dated December 20, 1954, from Max J. 
Kuney, Seattle, to Max J. Kuney, Spokane. 

‘To Max: As agreed by telephone today, I am 
giving $3,000 to John’s ue 

Then ‘‘trust’’ is marked out? A. Yes, it is. 

Q. * and $3,000 to each of your two chil- 
dren’s—’’ and ‘‘trust’’ 1s marked out? 

A. Yes. [185] 

On ‘ and you and your wife together are giv- 
ing $6,000 to John—”’ and “‘trust’’ is marked out 
—‘‘and $6,000 to each of your children in 1955 and 
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each year thereafter until one or the other of us can- 
cels this agreement.’’ 

‘Therefore, on January 1, 1955, please cause the 
gifts of $9,000 to be eredited to—”’ and ‘‘the trust 
for’’ marked out—‘‘John and the gifts of $9,000 
each to be credited to the trusts—’’ We apparently 
missed that one. Do you see that—‘‘the trusts’’— 
“Max J. IfI-—’’ and again ‘‘the trust for’’ is 
marked out—‘‘Caroline, with charge of $9,000 to be 
made to my capital account and charge of $18,000 
to be made to your capital account January 1, 1955, 
and each year thereafter until one or the other of us 
cancels this agreement.”’ 

It is signed by Max J. Kuney, whose signature 
you recognize ? A. Yes. 

Q. Immediately below that it says, ‘‘We do not 
agree as to gifts for 1955 but we have agreed as to 
eifts for 1956.’’ Do you see that? A. Yes. 

Q. Signed by Junior and Senior? A. Wées: 

Q. And we have the journal entry doing that 
on the next [186] page, as we turn over on voucher 
five. Do you see that, ‘‘Debit to capital and credit 
to the children’s capital account’’? 

A. I don’t have it on the next page, but I am 
sure it is in here. 

Q. If I may approach the witness—— 

The Court: Surely. 

A. I know those entries are made. 

Q. Now, another way in which the amount of 
income would be determined under this theory, an- 
other way would be for the trustee to make a gift 
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out of this account into this account (indicating) ? 
That would change the precentage, wouldn’t it? 

A. Yes. 

@. And a different percentage would result if 
you made a gift out of this account (indicating) into 
this account (indicating) ? A. Yes. 

Q. And the £3,000 here (indicating) is geared to 
the maximum gift that can be made tax free each 
year, isn’t it? A. Yes. | 

@. And as you read this 

A. (Interposing): Apparently this is correct. 

Q. But the gifts were not going to be made by 
Senior unless [187] Junior over here (indicating) 
agreed that he would make similar gifts under this 
letter, that is clear too, isn’t it? 

A. Yes, that is the way it appears. 

The Court: What did you say? I did not hear 
your answer. 

The Witness: Yes, that would appear to be clear. 

Q. (By Mr. Biggins): One final question. 

We will skip most of the details, 1955, we didn’t 
apply this method of profit determination in 1959, 
either, did we? ise INO: 

Q. And you did not receive, as indicated here, 
you did not receive a subsequent written directive 
changing the prior way of doing it? A. No. 

Mr. Biggins: That is all. 

The Court: Is there anything further from this 
gentleman ? 

Mr. Toole: Yes, your Honor. 
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Redirect Examination 
By Mr. Toole: 


Q. The first thing I would like to clear up, Mr. 
Bowen, on [188] the blackboard, in Mr. Biggins’ 
examination he indicated for the year 1955 there 
were three different profit-sharing ratios used, and 
he indicated these (indicating), the original return, 
the Bible, and the amended return? A. Yes. 

Q. Is that correct? A. Yes. 

(). What is the reason for the variation between 
the Bible and the amended return? 

A. That variation was due to the California 
property having been left out of the computation 
made in the Bible. 

Q. An arithmetical error? 

A. I think it was an inadvertence. 

Q. Was the California property on the books of 
the corporation ? A. Yes. 

@. Was it subsequently ? 

A. It was on the books of the partnership. 

Q. On the books of the partnership, was it subse- 
quently found? 

A. No, it wasn’t found, it was there all the time. 
It was just simply omitted in the original entry 
made in the Bible. 

Q. So isn’t it true that on your audit you simply 
corrected an error, and that is the only reason for 
that change? [189] A. That is correct. 

Q. Now, on journal voucher one in the so-called 
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Bible, on Page 2 of journal voucher one, the last 
sentence of the first paragraph, commencing with 
subparagraph 3—have you found that? 

A. Yes. 

@. Page 2 of journal voucher one, directing your 
attention to the subparagraph 3, which Mr. Bigeins 
read to the effect that the Kuney partnership shall 
not charge the corporation rental for the use of its 
fixed assets during 1955 and 1956, are you aware of 
the circumstances prevailing on January 7, 1957, 
which presented that directive to you as an account- 
ant ? 

Mr. Biggins: I must object here, your Honor, it 
has been established that he was the author of this 
Bible. The question was geared from his under- 
standing from the Bible. This question goes back to 
the conclusions of the man that prepared the Bible. 

The Court: Read the question. 


(Whereupon, the last question was read by 
the reporter. ) 


Mr. Biggins: If I may, your Honor, as you see, 
what facts and circumstances led to that directive 
would require the testimony of Mr. Kuney, [190] 
himself, and by anybody else it would be a conelu- 
sion. 

The Court: Do you have first-hand knowledge 
of this, or is this something somebody told you 
about? First, do you have any knowledge about 
facts and circumstances ? 

The Witness: Yes. 
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The Court: Who did you get it from? 

The Witness: From my own working with the 
company. 

The Court: All right. You may answer. 

Q. (By Mr. Toole): Why was the decision 
made not to charge rent for 1955 and 1956? 

A. The principal reason was because they were 
unable to determine how much—what rent they 
could charge and would be accepted by the Internal 
Revenue Service. 

@. Was agreement finally reached between the 
Internal Revenue Service and—— 

A. (Interposing): For the years 1952, 753, and 
7O4 1t Was. 

Q. When was that agreement reached ? 

A. Well, I couldn’t remember that, it was some- 
time—lI believe it was probably some time in ’57, but 
T couldn’t be sure of that date. 

Q@. Are you aware of the fact on the books of 
the company the rent was actually recorded for 755 
and ’56—for the years 1955 and 1956 at a later time? 


A. Yes. [191] 
Q. Following the settlement of the years 52, ’53, 
and 754? A. It was some time after that. 


Q. And isn’t it true, then that the amended in- 
come tax returns for the partnership do record 
rental income ? A. Yes. 

Q. And that the division of the profits—of rental 
profits based upon the proportion of the investment 
of the fixed assets includes rental income actually 
credited to the partnership ? 
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A. Yes, that is correct. 
Q. For the years 755, and 7562? A. Yes. 
@. Has the rent for the years 1955 and 1956 yet 
been settled with the Internal Revenue Service ? 
A. No, I believe not. 
Q. Has any audit been received for those years 


yet? A. Not that I know of. 
@. Are they still being examined by the Revenue 
Agents? 


A. I think they are in the process of audit at the 
present time. 

Hor the year 1955 you still have no report? 
No. 

Who is making that audit? 

I believe Revenue Agent Carney. 

Sitting at the other table? [192 | 

Yes. 

With respect to the surplus capital and the 
concept that part of the partnership investment is 
invested in fixed assets and part in surplus capital, 
you testified, I believe, under cross-examination that 
this was not an orthodox concept? A. Yes. 

Q. Is there anything illegal about such a con- 
eept, to your knowledge? 

A. Not that I know of. 

Q. Does this concept go to anything more than 
the manner in which profits are divided ? 

A. That is all. It is used primarily for—as a 
basis for determining the profits, division of profits 
among the partners. 

Q. As an independent certified public accountant 


OPoPore 


206 Max Kuney, Jr., et we., et al., vs. 


(Testimony of Harold V. Bowen.) 
are you 1n a position to dictate how profits should be 
divided ? A. No. 

@. Do you or do you not accept their direction— 
the directions of the partners? 

A. Generally speaking, yes. 

@. And who are the partners from whom you 
receive the instructions? 

A. Max J. Kuney, Sr., and Max J. Kuney, Jr. 

@. As individuals? [193] 

A. As individuals and as trustees. 

Q. Directing your attention to journal voucher 
four—do you have that? A. Yes. 

Q. I believe Mr. Biggins read the first part of 
that paragraph, which said ‘‘—that the remaining 
income shall be distributed in proportion to each 
partner’s capital investment in the partnership.”’ 

Do you see what I am reading? A. Yes. 

Q. Now, directing your attention to the journal 
entry immediately below that statement—— 

A. Yes. 

Q. Is the journal entry recorded by Max J. 
Kuney, does it divide the profits on the basis of the 
total investment in the partnership, in this case the 
$1,325,000 figure, or has this divided the profits on 
the basis of investment in fixed assets? 

A. It divides the profits on the basis of invest- 
ment in fixed assets only. 

Q. So notwithstanding the general statement 
preceding the journal entry that profits were to be 
divided on the basis of a total investment, doesn’t 
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that journal entry actually indicate that profits were 
divided on the basis of the fixed assets? [194] 

A. Yes, it does. 

Mr. Toole: No further questions. 


Reeross-Examination 
By Mr. Biggins: 


Q. May we clarify the last point before we get to 
the prior ones. 

Look carefully at that journal entry again, please, 
sir. A. Which one? 

q. The one you were just talking about on jour- 
nal voucher four. Look at it most carefully with me 
for a moment. 

It is clear, as you testified, that the entry made 
in the books does not conform with the managerial 
directive made, and Mr. Toole established that, 
didn’t he, that that journal entry does not conform 
to the management directive? 

A. The management directive says, ‘*Total in- 
vestment to each partner’s capital investment.”’ 

@. Please, can’t you answer that? 

The Court: Answer the question, please. 

Q. (By Mr. Biggins): The journal entry 
doesn’t conform? A. No. 

Q. Let us examine the journal entry. This was 
the distribution of the earnings, isn’t it, this journal 
entry? [195] A. Yes. 

Q. The parents made some money, and the kids 
made some money, didn’t they, from this journal 
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entry ? Aweat 1S 18 ie 

@. Now we are most mindful of the distinction 
between this account, the fixed asset account and the 
surplus account, aren’t we? A. Yes. 

@. And in this journal entry we have the debit to 
Max J. Kuney capital and capital gains, do you see 
that debit and credit there and ledger entry for 


about $6,000 ? A. Yes. 
Q. Now look with me at the account No. 2861— 
do you see that? A. Yes. 


Q. Now, does 2861 mean the personal account or 
the fixed asset account? 

A. I don’t know, I don’t have the chart of ac- 
counts. 

Q. It is the personal account, isn’t it? 

The Court: These account numbers are a system 
designating various accounts on the books and rec- 
ords of the concern, is that right? 

The Witness: Yes. 

The Court: Ladies and gentlemen of the jury, 
when you refer to ‘‘2861,’’ that is an arbitrary [196] 
number given to a particular account, for those of 
you who may not be familiar with bookkeeping and 
accounting procedures. 

Q. (By Mr. Biggins): My pending question 
was, Account No. 2861, Max Kuney, is that the 
plant investment account, as you call it, or the per- 
sonal account? A. It is a personal account. 

Q. And the same question for Max, Jr., did that 
go to a personal account or to the plant asset ac- 
count. A. To the personal account. 
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Q. Now, let us see what we did with the children. 
The trust for John R. Kuney, Jr., Account 2838, is 
that a plant asset account or the personal account? 

A. ‘That is the plant asset account. 

@. And it is the plant asset account that deter- 
mines how much profits are to be distributed ? 

A. Yes. 

@. Mr. Bowen, as far as you know, who deter- 
mined whether Max Kuney would have this money 
go into his plant account or into his personal ac- 
count? Who determined that? 

A. (No response.) 

@. Please, he didn’t? It is easy, he didn’t, did 
he? A. Yes. 

The Court: Is there any doubt in your [197] 
mind ? 

The Witness: Yes, I can’t say that he did it. I 
have no knowledge—no personal knowledge that he 
personally did it. 

Q. (By Mr. Biggins): A moment ago you were 
talking about your personal knowledge. Which is it? 
Do you have or don’t you have? 

A. I couldn’t remember—all I am going on is 
what it says in this directive. 

Q. All right. 

A. Not what he told me. He didn’t tell me any- 
thing. 

Q. He what, sir? 

A. Well, he didn’t tell me anything about this. 
He has got his initials on it, yes, that is true. 

Q. I will accept that, Mr. Bowen. But this much 
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is clear, the amount of income being distributed to 
the children depends upon the fixed assets computa- 
tions which you talked about when you first testified 
this morning ? A. Yes. 

Q. Now, one more thing that could change the 
amount of income they got, we now find, 1s whether 
Max Kuney, Sr., directs that the earnings go to his 
fixed asset account or to his personal account? That 
is also true, isn’t 1t? A. Yes. 

(. Depending on what he tells the accountant 
to do, it will determine this too, isn’t that [193] 
true? A. Yes. 

Q. And it is also true that some years he would 
do it one way and some years he would do it the 
other way, or must we look for that, too? 

A. No, I don’t think that is true. I think that 
it has been consistent following the finalization in 
1957. For the year 1955, as it now stands in the 
books, it has been consistent from 1955 to the pres- 
ent time. 

Q@. Your language, I believe, sir, was unless it 
was finally what? 

The Court: ‘‘Finalized’’ was the word you used? 

The Witness: It was until it was finalized. 

Q. (By Mr. Biggins): What do you mean by 
it in that paragraph, it was finalized? 

A. The concept that rental income will be paid 
on the basis of investment in fixed assets only. 

Q. And that was not finalized until 1950 what? 
Was that 1957? 

A. Tam sure that is right, until 1957. 
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@. When you say it wasn’t finalized, let us iden- 
tify the personality, finalized by Mr. Kuney, Sr., or 
Mr. Kuney, Jr. ? A. That is right. 

@. And the years we are talking about for in- 
come tax purposes are what? [199] 

A. 1952, 753, and ’54. 

Q. Before even the method of income distribu- 
tion was finalized, is that correct? 


A. In those three years it was 

The Court: Can’t you answer that question? It 
is obvious that if it wasn’t finalized in 1957, it 
wasn’t finalized during the period 752 and 753? 

The Witness: No. 

The Court: Why do you have any difficulty in 
answering that kind of a question? 

The Witness: Because there actually was a 
change in determining the income as of 19595. 

Q. (By Mr. Biggins): My preceding question 
before that battery, I believe, Mr. Bowen, is that 
they handled it one way at one time and one way at 
another, to which question you can say yes? 

A. Yes. 

Q. You can now say yes? A. Yes. 

Mr. Biggins: That is all. 

The Court: I believe that is all, Mr. Bowen. 
Thank you. You may leave whenever you wish. 


(Witness excused.) [200] 
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MAX J. KUNEY, JR. 
the plaintiff herein, called as a witness on his own 
behalf, being first duly sworn, was examined, and 
testified as follows: 


The Clerk: State your name, please. 
The Witness: Max J. Kuney, Jr. 


Direct Examination 
By My. Toole: 


Q. How old are you? A. tam 42. 

(. What is your educational background ? 

A. I went to high school in Spokane, two years 
to the University of Washington. 

Q. What subjects? 

A. One year in the business school and one in 
engincering. 

@. Where are you working now? 

A. Out of Spokane, I operate the Spokane office. 

@. What is the general nature of your duties in 
connection with the Spokane office at the present 
time ? | 

A. Iam in charge of that operation—in general 
charge of the office itself, do the bidding and esti- 
mating with hired estimators under me; in charge 
of the job organizations, staffing them and acquir- 
ing superintendents and foremen, and in general, 
equipment allocation as [201] needed on the job. All 
the things that it takes to run a construction busi- 
ness. 

Q. Do you do this work under the supervision of 
your father? 
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A. Not directly. Of course, we consult on matters 
of policy, but he doesn’t live in Spokane and is not 
there to supervise that type of thing. That is a day- 
to-day full-time job. 

Q@. Is it accurate to say that you are running the 
contracting end of the business in Spokane? 

A. Yes, that is accurate. 

Q. Directing your attention to the time these 
family trusts were set up, at that time, I believe, 
the testimony was shown that your equity in the 
partnership was approximately $500,000? 

A. Yes. 

Q. In the latter part of 1951, is that correct? 

A. Yes, that is correct. 

@. When did you first consider the setting up of 
trusts for the benefit of your children? 

A. It was several years after the close of World 
War II that I first started to think about trying to 
do something for my children and to realize that 
that was one way that something could be done. But 
it wasn’t until Congress enacted legislation which 
appeared to me made [202] it proper and would not 
probably involve litigation, that I seriously consid- 
ered taking that step. 

Q. That seems to have been an error in judg- 
ment, doesn’t 1t? A. I make a lot of them. 

Q. Is it fair to say that the thought of establish- 
ing a trust occurred to you prior to the time it oc- 
curred to your father? A. I don’t know. 

Q. With whom did you consult professionally 
with respect of the establishment of a trust? 
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A. With Bill Witherspoon of your firm. 

Q. About when was that? 

A. The first time I talked to him might have 
been about 1948 or °49, and he didn’t think very 
much of the idea at that time. He thought you would 
have to go through court to establish a valid trust 
or establish the validity of it. 

@. Did you consult with Mr. Witherspoon fol- 
lowing the enactment of the so-called Family Part- 
nership Act? gene GS, 

@. When was that? When did you consult with 
Mr. Witherspoon, approximately ? 

A. Some time along in 1951, I think after they 
had passed that Act and had some information on 
it. [203] 

Q. Did you discuss with Mr. Witherspoon in his 
office the provisions that you wanted to have in such 
a trust? 

A. Yes, in general so far as they concerned the 
powers and the duties of the trustee to protect the 
income and protect the children and their interests. 
T didn’t discuss fine legal points with him. 

Q. Did you have any discussions about what pro- 
vision should be made for distribution to your 
children? A. Yes. 

Q. Would you outline in general what your dis- 
cussions were and your final conclusions? 

A. Well, there were discussions on many alter- 
nate provisions as to when the principal would have 
to be paid or when income should be paid, and the 
things that a skilled attorney in trust matters would 
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bring to our attention, and also, why, he pointed out 
that if there weren’t some—if there wasn’t a little 
discretion left in the hands of the trustee, these 
trusts could become a thing of danger to the chil- 
dren, possibly. 

Q. How do you mean? 

A. Oh, for example, with the trust for a little 
girl like my daughter, Caroline, who was two then, 
if she was absolutely—if there was an absolute re- 
quirement for the trustee, for example, say to dis- 
tribute principal to her at age twenty-one, or some- 
thing, she might [204] acquire a fortune-hunting 
husband. So that the trust would become a detriment 
in her life rather than an asset. 

We discussed the various reasons why or the 
various things that could happen, and he suggested 
and I suggested rules that could be written into the 
trust to safeguard that to bring a third party in. 

Q. Is it accurate to say that as a result of these 
discussions that it was your opinion that the provi- 
sions in this trust would be suitable for your 
family ? A. Yes, I thought they were. 

Q. Iam speaking of the provisions regarding the 
distribution of income. 

A. Yes, I thought for the trustee to have the dis- 
cretion to appraise the child, his developments, his 
interests, his occupational status, and his need, was 
desirable rather than something completely unre- 
stricted with a person too young—anything could 
happen to a two-year-old. Maybe she has a mentai 
condition by that time, who knows? 
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@. You were present in court yesterday and 
heard the testimony of your father with respect to 
the administrative provisions of the trust, the exon- 
eration from accounting under the Washington 
Trust Act, and exoneration from judicial review? 
You discussed those matters with [205] Mr. Wither- 
spoon ? 

A. Not in great detail. I believe I did notice 
some of them, and in some eases I asked him for an 
interpretation of what they meant and why they 
were there, and he gave me a reason at the time that 
he believed that possibly some things were rather 
standard to put in trusts of that type, and other 
things had some significance I hadn’t grasped. He 
explained the points on which I raised a question, 
and I was satisfied. 

Q. Did you direct him to put all of those admin- 
istrative powers in there item by item? A. No. 

Q. Did he submit them to you for your ap- 
proval? 

A. Yes, he submitted a draft of the trust, which 
he thought took care of the items we discussed that 
were desirable for the good of my children. 

Q. Were you satisfied that the trusts finally pre- 
pared by Mr. Witherspoon would accomplish the 
object you had in mind? 

A. I thought so at the time, yes. 

Q. In the trusts created for Caroline and Jeff 
you named your father as trustee. What prompted 
you to consider him as a trustee of those trusts ? 

A. He is the grandfather of my children, and he 
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knows them better than anybody else, aside from me, 
and I think as [206] long as he lives, he would be 
the best fitted person, aside from myself, to act for 
their benefit in a personal way and in a business 
way. He is the only person I know of outside of 
myself who could be induced to serve as a trustee 
who could still fully handle their financial interests 
in our business, because that is what I was doing, I 
was creating a partnership with myself for my 
children. 

Q. Couldn’t you have given something other 
than a partnership interest to the trustee so that it 
wouldn’t be necessary for him to be an. experienced 
partner in the contracting business? 

A. What I wanted to do was give an interest 
in the business for personal reasons. We thought my 
son would come in with me. I wanted to do this in 
any event, but secondly, I didn’t have anything to 
give him outside of the business. 

Q. Did you have any outside investments, stocks 
and bonds of your own? 

A. I have never invested in those things. I do 
have kind of a personal matter. I have got an in- 
vestment in the Spokane Ski Club. I have got a 
thousand-dollar note or a bond of theirs. I think 
that is about the only outside investment. 

Q. Everything else you have is in the partner 
ship? [207] A. That is right. 

Q. When you considered appointing your father 
as trustee, did you or did you not expect him to use 
his judgment in the administration of that trust? 
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A. I certainly did, as I have just explained. I 
appointed him trustee because I valued his judg- 
ment and wanted it. 

Q. in reading the trust instruments you were 
aware that he had broad powers ? A. Yes. 

@. Did you retain any powers to control or di- 
rect him in the trust instruments? 

A. None whatsoever. 

Q. Did you or did you not retain any power to 
control him in fact? 

A. No, I don’t control my father in fact. 

®. There were no side agreements ? 

A. No side agreements. 

@. Have you been satisfied with the manner in 
which he has administered the trust for your chil- 
dren ? A. I have been so far, yes. 

Q. Approximately what is the value of those 
trusts now? 

A. I believe—may I refresh myself—I think it 
is $215,000 in the trusts exclusive of their personal 
account. 

Q. Have you got the figures there? [208] 

A. Yes, it is about that. 

Mr. Biggins: We will stipulate to the amount 
just given. 

A. You are talking about the trust for my chil- 
dren? 

Q. (By Mr. Toole): That is correct, the trusts 
for your children. 

Mr. Biggins: I will stipulate as to the amounts. 
I think it is about $215,000. 
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A. It is about $215,000 in John’s trust, which I 
manage, and I am more familiar with that, and I 
think my children’s is about the same. 

Q. (By Mr. Toole): About $215,000? 

A. Yes. 

@. Are you satisfied with the fact that your 
father has left all of the assets of the trusts invested 
in the partnership ? 

A. Yes, I am satisfied with that investment. It 
has been paying. It runs about, I think, around 18 
per cent compound interest after taxes so far, and 
I don’t know where he could have done any better 
or anything approaching that for the same degree 
of safety and certainty as has been the record so 
EAVIE. 

Q. Is it your understanding or is it not that your 
father could withdraw part of this investment from 
the family partnership and invest it [209] else- 
where ? A. Of course he ean. 

Q. When I say ‘‘you,’’ I think of you and your 
wife, Constance, as technically and legally as the 
donors, so I will just say ‘“‘you.”’ 

Do you file federal gift tax returns? 

A. Yes. 

Q. And pay the gift taxes? A. Yes. 

Q. As stipulated, you filed Washington State 
gift tax returns and paid the gift tax? 


A. Yes, I did. 
Q. And the government hasn’t offered to refund 
the gift taxes? A. No. 


Mr. Biggins: What was that? 
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The Witness: I said no. He asked if the govern- 
ment offered to refund the gift taxes, and I said no. 

Mr. Toole: Strike the question. 

Mr. Biggins: I don’t want it stricken. 

Q. (By Mr. Toole): Did you participate in the 
decision to form the corporation in the middle of 
1953? A. Yes. 

@. What factors prompted you to consider the 
advisability of organizing this corporation in the 
middle of 1953? [210] 

A. ‘Two factors, as far as I was concerned. For 
a long time we had a bonus arrangement or special 
partnership arrangement running with our general 
superintendent and our office manager, who had 
been this fellow Wiginton and Petersen, and I 
thought it would be desirable if there was some way 
in which they could have a reasonably substantial 
equity in the construction operations, and the corpo- 
ration would accomplish that. 

@. In what way? 

A. Where they could buy stock. However, if it 
wasn’t an over-all corporation, the value would be 
too great for them to have a good equity. That was 
one consideration in retaining the fixed assets only 
in the family partnership, to reduce the size of the 
corporation. 

Secondly, I liked the ease and convenience from a 
family partnership and trust standpoint of operat- 
ing a business which only dealt with renting equip- 
ment, which was not concerned with the complex- 
ities of active construction work. And I thought 
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about it, as, I believe, somebody read out of the 
Bible, that in case I dic, it was a rather automatic 
business for my wife to be taken care of from the 
income which she would have from my portion of 
that partnership business. [t would be a much more 
certain and simple thing for her to be involved in 
and not requiring her or her attorneys to look 
into [211] active operation. It would be a rather 
automatic business. Those were two considerations 
of mine. 

Q. At that time you were also trustee of the 
trust for your half brother, John? 

A. That is correct. 

Q. And did you consider it as a wise thing to 
have the corporation formed and the operating as- 
sets taken out of the partnership from the point of 
view of the trustee also, or did you not? 

A. Yes, I thought it was all right. In fact, I 
thought it was a good idea. Our business record is 
such that I can’t recognize much risk in it, but if 
there is any risk, it certainly is in the operation, and 
from that standpoint it was even safer, and I looked 
at it as being absolutely fair, as we have done with 
other partners when we changed our business—to 
have a bigger interest in a smaller business, prob- 
ably with the same over-all profit expectation, 
maybe a little better—I should say for the trusts to 
have a bigger interest. Maybe it was a little better 
protection all the way around, a little simpler busi- 
ness for a successor trustee when the time came for 
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a corporate trustee to run that where he couldn’t do 
much with that construction business. 

. Passing from the considerations for the or- 
ganization of [212] a corporation and turning for 
just a moment again to the creation of the trusts, 
was there or was there not any business reason for 
the creation of the trusts for Caroline and Jeff, in 
your opinion? 

A. No, there wasn’t any business reason what- 
soever. 

(. What do you mean, there was no business 
reason ? 
A. Well, I wanted to take my children into th 
partnership, as I understood I was entitled to do 

by law. It didn’t change the business. 

@. The general contracting business? 

A. No, it did not, in taking those trusts into the 
partnership. 

Q. It simply changed the persons who owned an 
interest in it? 

A. It changed the ownership of interest. It 
didn’t change the management at that time, and I 
certainly am unaware today if there is any require- 
ment for a business purpose under this law. 

Q. Now, directing your attention to the trust 
ereated by your father, of which you are a trustee, 
what is your concept of your duties as a trustee of 
that trust for the benefit of John? 

A. Iam in charge of it. I have got to run it, and 
from a business point, I have to watch that invest- 
ment and see that I handle it to make as much as 
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can be made for the [213] trust for his ultimate 
benefit and for him, and that I handle it with safety 
and with reasonable prudence as any man would do 
in any business he got into, and also I have to con- 
sider his needs, and possibly later on his desires, 
and when he is a little more mature, as to the dis- 
tributions of income until he is thirty, and after 
that there is no question about a distribution of 
principal from the age twenty-one on. 

@. Where is Johnnie right now? 

A. He is a first-year high school student at 
Cate’s School down at Santa Barbara—Carpenteria. 

@. How old is he? 

A. He is fifteen years old yesterday. 

@. And to complete the picture, where are Jeff 
and Caroline right now? 

A. Jeff is a freshman at Washington State U, 
and Caroline is probably getting out for lunch from 
the fifth grade at Sacred Heart School in Spokane. 

Mr. Toole: Your Honor, it is exactly twelve. 
My examination will take a little bit longer, and it 
would be convenient now to interrupt. 

The Court: All right. We will recess until 1:30, 
ladies and gentlemen. I hope you have a nice lunch 
and keep in mind my admonition about not dis- 
cussing the case. 


(Whereupon, a noon recess was taken.) [214] 
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(Whereupon, on ‘Tuesday, November 22, 
1960, at the hour of 1:30 o’clock, p.m., all coun- 
sel heretofore noted and the jury being present, 
the following proceedings were had to wit:) 


The Court: Go ahead, please. 


MAX J. KUNEY, JR. 
having previously been sworn, resumed the stand 
and testified further, as follows: 


Direct Examination 
(Continued ) 
By Mr. Toole: 


. Mr. Kuney, at the time your daughter was 
going out to lunch we were discussing the concept 
of your duties as trustee for the trust and. benefit 
of John. 

To date where have the funds under your admin- 
istration as trustee been invested ? 

A. They have been invested in the fixed assets 
in the partnership or loaned to the business on an 
interest-bearing basis. 

@. Do you consider yourself free to invest the 
funds in other investments when the occasion arises ? 

A. Certainly. 

Q. Would the Bailiff hand to the witness Ex- 
hibit 29, please? 


(Whereupon, a document was handed to the 
witness [215] by the Bailiff.) 
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Q. Exhibit 29, being a letter to the Inheritance 
Tax Division of the State of Washington, dated 
August 7, 1953, signed by you, is that correct ? 

Pee that is night. 

Q. What matters were under correspondence be- 
tween you and the Inheritance Tax Division at that 
time ? 

A. The amount of gift taxes to be paid to the 
State of Washington on the transfer of the part- 
nership interests in trust. 

Q. Is it correct that the valuation—value of the 
property given was under discussion ? 

A. Yes, 

@. Would you read the last paragraph on the 
first page of this letter, please? 

A. “The gift made was exactly $100,000, which 
at the date of gift was accomplished by transferring 
that amount of capital from the donor’s capital 
account to the trustee’s capital account, with re- 
vision of partnership interest in conformity. The 
trustee has the complete right to remove this $100,- 
000 from the firm and invest it outside the firm, 
and it is quite possible that he may follow such a 
course at a future date. Under the circumstances, 
we fail to see how the gift can be construed to be 
other than the $100,000, which it was.’’ [216] 

Q. Thank you. During the course of the admin- 
istration of this trust for Johnnie did you distribute 
any part of the trust income to Johnnie or for his 
benefit ? 

A. Yes. In 1952, the first year of the trust. 
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Q. How was that distribution made? 

A. It was accomplished by a ledger entry. He 
received $18,000 some dollars, and, as I remember, 
the taxes were around seven. 

Q. What was the net effect of this ledger entry 
that you speak of ? 

A. The effect was that he wound up with about 
$11,000 after taxes in a personal account for him, 
which naturally came under the guardianship of 
his father, not me. It was personal capital at that 
stage, which was available for his needs or desires 
as his father would see fit. 

Q. Do you understand what it means to be sub- 
servient to the will of another ? A. I think so. 

@. Will you tell the jury what you understand 
by that term? 

A. I think ‘“‘subservient’’ means to, in effect, 
follow the will of another regardless of your own 
will or thoughts or desires, to be governed by those. 

@. As a trustee were you or were you not sub- 
servient to the will of your father in the administra- 
tion of this trust [217] for Johnnie? 

A. No, I have never been subservient to his will 
in the trust or otherwise during the years. 

Q. Let me ask you this, in the conduct of the 
affairs of the Kuney family partnership how are 
you able to distinguish your obligations as a trustee 
holding part of the interest in the partnership and 
your obligation individually? How are your inter- 
ests individually ? 

A. Well, I have never had any difficulty in rec- 
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ognizing what my different obligations in a different 
position are any more than I was as a partner in 
Kuney-Johnson Company in recognizing my obliga- 
tions there. I never tried to cause Kuney-Johnson 
expense for the gain of Max Kuney Company be- 
cause [ had a larger interest in Max J. Kuney Com- 
pany than I did in Kuney-Johnson Company. It is 
no difficult problem to conform to several sets of 
obligations. I am accustomed to that. 

@. You are accustomed to wearing several hats? 

A. Always for many years. I always had four 
or five partners in several different businesses at 
the same time. 

@. Has there been substantial disagreement be- 
tween your father and yourself relative to impor- 
tant business matters? 

A. Oceasionally. [218] 

q. Could you give us an example? 

A. Well, the most recent and perhaps the most 
important was in 1958 when he desired to establish 
a separate contracting branch in Seattle to do high- 
way work after the dissolution of the other Seattle 
businesses, and at first I agreed with that idea be- 
cause we planned it to be completely separate and 
autonomous, to have its own shop and own equip- 
ment, and he took in two outside partners outside 
our business, outside our family, and formed the 
company. But then he decided he wanted to run it 
with equipment from Spokane, that is, family part- 
nership equipment and use it for piecemeal periods 
and return it, and we would not have maintenance 
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facilities here for it. So I did not approve, and there 
was quite a considerable argument, believe me, but 
the ultimate result was that that company was dis- 
solved, the other investors received their money 
back, and we did not go into the business here. 

@. Mr. Kuney, at this point I would lke to re- 
vert to the emphasis that has been placed upon the 
fact that during the years 1955 and 1956 no rental 
income was paid by the partnership—paid by the 
corporation to the partnership, or, at least, 14 was 
supended. I wonder if you in your own words could 
tell us the background and how the partnership and 
corporation arrived at that [219] position where 
there was a suspension of the decision to pay rental 
income in its determination ? 

A. Well, in 1952 we had a general partnership, 
which was contracting entirely, owned equipment, 
and we took in the trusts as partners, and we de- 
termined to split operating profits on the basis of 
capital equities, and that rental income would be 
computed at fifty per cent of the prevailing rates 
in the construction industry based on the periods of 
actual use, and 1952 was handled that way. 

In 1953 we operated an over-all partnership for 
part of the year and then incorporated the business. 
The operating profits for that part of the year were 
distributed on a basis of total capital of the various 
partners. The rental was again computed just like 
the fifty per cent of the AED rates, as they are 
called, the going rate in the industry. 

In 1954 we no longer had operating profits to 
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consider, but the rental was divided on a basis of 
capital equities and computed on AED rates. 

In 1955 1 believe the same thing was originally 
done. 

@. Excuse me for interrupting, was that re- 
flected on the first income tax return filed for 1955? 

A. I believe it was on the original tax return 
for ’55. [220] 

@. Rental income was paid by the partnership— 
by the corporation to the partnership ? 

A. That is my recollection. Then along in there 
we came into a Revenue Agent’s examination of our 
entire business, and there were many contentions 
originally advanced, and amongst them was that the 
corporation could not be considered at all, that it 
was. not valid for some reason, and that if it was 
allowed, why, no rental—the corporation was al- 
lowed to continue, but no rental should be paid on 
any equipment. We could only receive interest on 
the investment, and, furthermore, that if the cor- 
poration was allowed and rental was allowed, why, 
the corporation in fact owned certain fixed assets in 
Seattle, and the partnership didn’t own them any 
more. They had been transferred to the corporation 
regardless of our intentions or our books or our 
corporate minutes, and that if the corporation was 
allowed, there was disagreement on the distribution 
of income between the partnership and the corpora- 
tion, and that if rental was finally allowed by some 
superior authority, why, 1t could not be computed 
on the basis it had been because it was subject to our 


280 Max Kuney, Jr., et ux., et al., vs. 


Clestimony of Max J. Kuney, Jr.) 

control to set down the periods of actual use. In 
other words, we might be dishonest, so some method 
would have to be devised that was honest or there 
was no possibility of [221] dishonesty, and there 
was a protest to this total capital being—total capi- 
tal being considered as a basis for the basis of dis- 
tribution for rental because the charge was made 
that all my father and I had to do as the senior 
partners with more capital, if we wished to increase 
the trust interests, was to just take out some capi- 
tal. If we wanted to decrease the trust interests, we 
could, and if we could find it some place else, we 
could go outside and bring in some capital. That 
was subject to our control. 

So we actually didn’t know where we stood, and 
we had meetings and discussed the fact that when 
this was finally settled we would certainly have to 
set up some kind of system which would eliminate 
these objections which might remain. So we arrived 
at the concept that if the capital in the family part- 
nership was only in fixed assets, that is the way the 
profits were divided, why, they couldn’t charge us 
with juggling this money because we would have to 
sell the equipment that we needed in the business 
or buy equipment that we didn’t need, and then the 
capital equities would still stay the same. It wouldn’t 
change anything. That became fixed. Also, we de- 
termined we would have to have a method of com- 
puting rental that nobody could say we just made 
up in our own private way to get a total that [222] 
suited us. 
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So we arrived at the fact that depreciation had 
to be approved by the Bureau of Internal Revenue, 
and the percentage of depreciation was something 
that was not subject to tampering with, and that 
would be a fair concept. But we didn’t have any 
idea what percentage to apply because the Internal 
Revenue in going through all this went rather 
slowly, and until we had some idea of how much 
rental in total they would allow, we couldn’t say 
what perecentage of depreciation might be allowed, 
because 1t was still in the mill. 

Well, some time about maybe in 1957 finally a lot 
of matters were settled, and the conferees in Spo- 
kane 

@. Who are the conferees? 

A. Well, they are kind of a first appeal board 
above the Revenue Agent Carney, possibly the ap- 
pellate board in Seattle who were an appeal board 
above the conferees in Spokane, settled many mat- 
ters. They settled that the corporation should be 
allowed. They settled that rental in addition to in- 
terest should be allowed. They settled that the part- 
nership and corporate distributions of income were 
substantially correct. There were minor changes, 
and we have a figure to work with, and they also 
arrived—Mr. Carney’s figures that he had arrived 
at, which changed our rental around one per [223] 
cent, but we now knew what was going to be allowed 
and was finally approved by the appellate staff in 
Seattle. 

Q. On what date? 
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A. It was in 1957 some time. I can’t put it all to- 
gether. Anyway, following that much information, 
we could then do many things to get our bookkeep- 
ing caught up, and that is what all this delay is 
about, and we finally knew the story. We could then 
issue stock to the partners. We at least knew we 
had a corporation. We could issue stock to the two 
partners that had been promised stock two years 
before. We knew we were going to keep on having 
it. We could correct an error we had in our own 
accounting wherein—in the concept that all the 
partnership capital was invested in fixed assets, it 
created a surplus. 

My father and I were the only ones that had 
surplus, and we obviously had all the money in the 
stock. It was no matter for the trusts to be involved 
in, and everything we did along here was to really 
get our bookkeeping caught up as soon as we had 
enough information from the Bureau of Internal 
Revenue to be sure we wouldn’t have to change it 
once more. I think really what happened here in 
55 is that we originally set up this rental on the 
old AED system. Then we actually filed an amended 
return and just took all the rental out and [224] 
said, ‘‘At least, we haven’t got it all in that par- 
ticular year yet. We will give it a clean slate, and 
when we find out what we can have, we will make a 
new tax return for that year and go along.”’ 

But these matters weren’t actually all settled for 
52, ’63, and 754, until very close to the end of 1957 
or possibly early 1958, which accounts for the late 
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dating of these entries to go back and pick up these 
years, that we didn’t know what to do with this 
until we found out what happened to the years be- 
fore. We had no basis. 

I hope my explanation is clear. It is kind of com- 
plex, and that is all I know about it. 

@. And your story can be verified by the tax re- 
turns and the minutes? A. I believe so. 

@. You have refreshed your recollection by re- 
ferring to those instruments ? 

A. In brief, yes. 

Q. One point I want to develop, you testified, 
as I recall, that you decided that the profits should 
be divided between the trusts and the partners on 
the basis of their investment in the fixed assets? 

A. That is correct. 

Q. Why did that appeal to you as a superior 
method of [225] dividing profits rather than on the 
basis of their investing in the total investment in 
the partnership ? 

A. Well, number one, why, at least the fixed 
assets had a recognized value at the end of every 
year. You might say there was a value approved 
by the Bureau of Internal Revenue. They have to 
approve the depreciation schedule and all reduc- 
tions and additions in value so that there was no 
tampering. The effect of it was to put the trusts all 
in the partnership and completely out of the cor- 
poration. 

The effect of the total transaction, of course, was 
that they received a much larger interest in a 
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smalier business with the thought that the profits 
would be probably fairly and evenly—that it would 
be a fair and equal transaction. It has worked out 
to be a little more than fair to them, but that is 
beside the point, too. 

@. If the profits are divided upon the basis of 
the investment and fixed assets, isn’t it a simple 
thing to increase assets and decrease assets and 
manipulate all the control over the amount of 
assets ? 

A. It would be simple but foolhardy because to 
do so, we would have to either sell equipment we 
needed in the business to reduce assets or buy equip- 
ment we didn’t need to increase assets. If we nor- 
mally buy and sell, [226] it is in the normal course 
of our business. We sell what we don’t need or what 
is obsolete, no longer useful to us, and we buy what 
we need to replace it. 

@. Have you ever made any decision to buy or 
sell fixed assets in the partnership for the purpose 
of changing partnership profit ratios? 

A. Well, certainly not. That wouldn’t be sensible. 
It would be very expensive to buy something you 
couldn’t use. 

@. Have you ever considered the thought? 

A. No, I have never considered the thought, and 
I believe I might be correct in saying as long as 
everybody has enough money to cover it, you 
wouldn’t change the ratios anyway as long as every- 
body had enough money to cover the purchase com- 
ing out of their surplus accounts. 
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@. It has been pointed out in priov testimony 
that this division of profits on the basis of invest- 
ment ot fixed assets was recorded in the Bible in 
the year 1907 effective for the year 1955. Do you re- 
eall that testimony ? A. Yes. 

Q. That the profits were divided on the basis of 
a fixed investment and fixed assets for the year 
1955 ?% A. Yes. 

@. Do you recall the testimony that the date 
the Bible [227] bears in February 2, 1957? 

A. I believe that is right. 

Q. Was the decision to divide the profits on the 
basis of investment in fixed assets made prior to 
February 2, 1957, the date of the bible in which 
these are first recorded ? 

A. Well, yes, certainly it would be made some- 
time prior to that. There was a decision made that 
a new method to meet the Bureau of Internal Reve- 
nue objections would have to be adopted way prior 
to that. Whenever we finally got the information 
which led us to believe that this system would be 
approved, it was agreed to implement it, and it may 
be that there was a time lag of a week or two in the 
writing up of the journal entry which you refer to. 

Q. You don’t mean to imply there was only a 
week or two before that that you decided to change 
the profit-sharing ratio? 

A. No. A long time back we knew we had to 
change it. We didn’t know quite how we would be 
able to do it. That is what I was attempting to de- 
velop in my earlier testimony. Until we had all the 
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facts, as we kept getting Revenue Agent agreements, 
we were able to take another step which we thought 
would conform to the Bureau’s—or would get the 
Bureau’s approval. At least [228] it wouldnt be 
inconsistent and was something they previously al- 
lowed. 

@. At least it wouldn’t be inconsistent with 
what? 

A. At least it wouldn’t be inconsistent with 
something which had previously been allowed back 
in those other years. That 1s what we are trying to 
find out about. 

Mr. Toole: Hand Exhibits 24 and 25 to the wit- 
ness, please. 


(Whereupon, certain documents were handed 
to the witness by the Bailiff.) 


Q. (By Mr. Toole): Are not these exhibits, Mr. 
Kuney, the agreements between you and your father 
as individuals and as trustees with respect to the 
division of profits made February 11, 1952? 

i USS 

Q. Will you describe in your own words how the 
division of profits was made according to that agree- 
ment? 

A. It was made on the basis of—after reduction 
of salaries for the active partners, it was made on 
the basis of the ratio of the capital account that 
they bore to each other, and that was the total capi- 
tal account at that time. 
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Q. What kind of business were you conducting 
at the time that agreement was entered into? 

A. A general partnership. [229] 

@. There was no—just fixed assets in the part- 
nership, it was a general contractor ? 

A. That is right. 

Q. Do you agree that the agreement or that the 
manner of dividing profits in the year 1955 on is 
different than the manner of dividing profits be- 
tween those two agreements ? 

A. The manner? No. 

@. The agreement with respect of 

A. (Interposing): ‘The manner is the same, the 
details are different. 

@. How are they different? Let us be very pre- 
cise and clear. 

A. In those first years, that is what you are 
speaking of? 

@. That is correct. 

A. As I say, we were a general partnership, and 
we considered total capital, including surplus capi- 
tal, everything. 

Q. In using the figures here for 1955, do you 
mean on the basis of each partner’s investment in 
the $1,325,000? A. Total, yes. 

Q. In 1955 and in later years how was the rental 
income profit divided ? 

A. At that time there was a corporation. It was 
still divided on the basis of each partner’s equity 
in the [2380] assets of the partnership which were 
only machinery and equipment at that time. All 
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other capital invested was surplus capital and was 
not considered, and any change in that surplus capi- 
tal had no effect on the division of profits, which, I 


believe 
@. Is it true or not true—— 
A. (Interposing): ——which I believe is still 


in conformity with this agreement. 

@. Is it true or not true that at all times you 
have endeavored to apportion the profits on the basis 
of capital investment ? A. That is comecm 

(. One way or another? 

A. As the capital investment changed, why, it 
would change like that. 

Q. Have you been satisfied with this form of 
division of profits as trustee and as an individual? 

A. It seems to me it would be quite clear cut 
and should meet some of the objections that we pre- 
viously ran into or should meet them by defining 
capital, restricting it to the actual fixed asset in- 
vestment and leaving no possible grounds for tam- 
pering. 

Q. With the exception of the interest of the 
family partnership trust, has the Internal Revenue 
Service completed any audits for the year 1955 and 
later? [231] 

A. We haven’t had any reports. They have been 
out there from time to time working on it, but we 
haven’t had any audit reports. 

Q. When audits are eventually completed for the 
years 1955 and later years, will it be or will it not 
be necessary to make adjustment in your books? 
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A. lt depends on whether the audits agree with 
our books. 

Q. And if they don’t? 

A. Then of course it will be necessary to make 
adjustments to conform. We will have to file 
amended tax returns to conform to the audit find- 
ings. 

Q. Is it accurate or not to state that perhaps 
some time in 1961 or ’2 you will be making adjust- 
ments affecting 1955 at this point? 

A. It could be if there are any differences in the 
audit findings. 

Mr. Toole: You may inquire. 


Cross-Examination 
By Mr. Biggins: 


Q. May it please the Court, Mr. Kuney, sir, I 
take it in the heavy construction business over there 
in Spokane that the Kuney Company does deal with 
a rather large number of subcontractors ? 

A. Yes. [232] 

Q. A number of which are partnerships ? 

A. Subcontractors, | assume some would be. 

Q. Who meet their obligations to you periodi- 
cally as they come due without any concern at all 
about their income tax status at the time? You are 
not coneerned about the income tax problems of the 
subcontractors dealing with you, are you? 

A. No, I am not. 
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@. And they are not interested a bit about your 
income tax problems, are they? 

A. I presume not. 

@. And they have never inquired ? 

A. That is correct. It wouldn’t be any of their 
affair. 

@. Now let us be very clear on these last two 
areas of testimony you have covered. What did I 
understand you to say was the original and basic 
understanding in 1952? 

Do you have Exhibits 24 and 25 before sont 

A. I did have. 

@. What was the understanding at that time on 
February 11, 1952, how partnership profits were to 
be divided? What did you say a few minutes ago? 

A. By the total capital invested in the business. 

Q. And at that time the amount of capital you 
had in the business did not equalize the amount of 
capital your [233] father had in the business, that 
is true, isn’t 1t? 

A. Well, that is right. I probably should back 


up. 
Q. But nevertheless divided profits with him 
fifty per cent, that 1s true? A. Certainly. 


Q. And not in accordance with the capital in- 
vested at all, that is true, isn’t it? 

A. (No response. ) 

Q. That is true, isn’t it? 

The Court: Answer the question. 

Q. (By Mr. Biggins): That is true, isn’t it? 

iA, Wes» sir. 
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Q. Now, you were equally precise a few moments 
before that that you recall very vividly what was 
testified to on the Bible about how partnership prof- 
its were to be divided. Do you reeall that testimony 
on that? A. Well, yes. 

Q. What did you testify to a few moments ago 
how it was to be divided? What was the testimony 
you said you recalled very vividly ? 

A. I said I recalled it, but possibly you should 
refresh me. 

The Court: Don’t you now recall what it was 
that you said ? 

The Witness: What was the question I was [234] 
—question I was answering on the Bible, please? 

Q. (By Mr. Biggins): He said, do you recall 
the testimony about the Bible where it provided 
about what the partnership agreement is? He led 
you. I didn’t object, but then you testified, ‘‘ Yes, I 
reeall it vividly.’’ 

Now I simply inquire, Mr. Kuney, what do you 
recall so vividly? What was it that you recall so 
vividly ? A. About the Bible? 

Q. Yes, about the understanding or the agree- 
ment as to how profits were to be shared. 

A. They were to be divided on the basis of the 
capital invested in the fixed assets of the partner- 
ship. 

Q. All right. And that was what you testified to 
a moment ago, to be divided on the basis of the 
capital invested in fixed assets? A. Yes. 

Q. Is that correct? 
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A. Yes, I believe that is correct. 

Q. All right. And if you care to examine journal 
entry four in the Bible, which I did read to Mr. 
Bowen, and where it states 

The Court: Let him have it so he will be satis- 


fied you are reading it correctly. 


(Whereupon, a document was handed to the 
witness by the Bailiff.) [235] 


The Court: Can you give him the page or in- 
dicate what you are talking about? 

Q. (By Mr. Biggins): Journal voucher four 
(indicating), Mr. Kuney. 

A. Yes, I have it. 

@. Do you recall my examination of Mr. Bowen 
about what we call here the management directive 
where the Bible stated—do you see under “‘l,”’ 
‘‘Active partners Max J. Kuney and Max Kuney, 
Jr., shall receive total compensation $10,000 per 
vear from partnership income to be divided equally 
between them and that the remaining income shall 
be distributed in proportion to each partner’s 
what? 

A. ‘‘Capital investment in the partnership.’’ 

Q. Now, do you recall in my examination of Mr. 
Bowen where I said, ‘‘Is it clear, Mr. Bowen, that 
this is the total, this $1,325,000 is the total partner- 
ship capital?’’ Do you recall he said yes? Do you 


py 


recall it or don’t you? 
A. He may have said yes to that question. 
Q. Well, your recollection isn’t vivid? 
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A. Not completely. He probably did, though, if 
you say so, and I will take your word for it. 

The Court: He is speaking about what he said 
here this morning. Don’t you recall that? [236] 

The Witness: I think he did, yes. 

Q. (by Mr. Biggins): We distinguished most 
clearly the partnership capital, total capital invest- 
ment in the partnership capital from the fixed assets 
in your testimony this morning, do you recall that? 

A. I guess he did, yes. 

Q. Now, in his testimony he said—his under- 
standing was under this management directive from 
the Bible that income was to be distributed in ac- 
cordance with total capital investment in the part- 
nership. 

Now, Mr. Kuney, what was your vivid recollection 
of the testimony that said it comes from fixed 
assets? Was your testimony inaccurate, or 1s there 
something in the record that I perhaps have missed ? 

A. No, that is my understanding of the capital 
invested in the partnership. 

Q. I am not asking you your understanding. 
You said you had a vivid recollection of some testi- 
mony that. said the distribution was on fixed assets 
and not total capital. I am inquiring now, Mr. 
Kuney, if I missed something in the record or was 
your recollection inaccurate? Have I missed some- 
thing ? A. I don’t know. 

Q. Now, we are satisfied that the Bible says, 
‘Partners’ Capital Investment’’? You are satisfied 


now? [237] 
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A. That is what the wording is. 

@. So we may be clear on some othex testimony 
that was given this morning, you do recall, I believe, 
Mr. Bowen stating that he knew more about the 
books over there in Spokane than probably anybody 
else. Do you recall that? A. I recall that. 

«). Is it clear in your mind who wrote the Bible? 
Do you know who wrote the Bible? 

A. My father made the basic entries. 

Q. And he wrote that Bible in 1957, I believe? 

A. Yes. 

Q. Well, if you know, Mr. Kuney, if Mr. Wilson 
knows more about those books and adjustments than 
anything else, why did your father write the Bible, 
do you know? A. Mr. Wilson? 

Q. Why did Mr. Wilson write the Bible—I am 
sorry, I have got the names all confused here. 

The Court: Do you mean Mr. Bowen? 

Mr. Biggins: Mr. Bowen. 

Q. (By Mr. Biggins): Your father wrote the 
Bible, we are clear on that? 

A. He prepared the adjusting entries which you 
refer to as the ‘* Bible.”’ 

Q. It was Mr. Bowen who testified he knew more 
about the [238] accounts, he believed, than anybody 
else. Did you hear that? 

A. Mr. Bowen is hired as an auditor and not as 
a bookkeeper. 

Q. I realize that Mr. Petersen takes care of the 


books. 
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A. I thought your question was why didn’t he 
do the work instead of my father? 

Q. Why didn’t you ask Mr. Bowen to prepare 
the Bible? If you don’t know, say so. Why did your 
father do it? 

A. I think I do know. Normally we don’t hire 
Mr. Bowen to do this kind of thing. He audits after 
they are done. 

@. Gecause the decisions have to be made, and 
you and your father make them, that is the reason ? 

A. And sometimes there are other corporate of- 
ficers involved, too. That is the reason, yes. We have 
to run the business. 

@. I believe you will also recall that Mr. Bowen 
said in respect to the surplus capital accounts, which 
we were speaking of, and on redirect Mr. Toole 
asked him why they were used, and he said in effect, 
if you reeall, ‘‘It 1s used—capital surplus accounts 
—it is used primarily as a basis for the method of 
determining income to be distributed to the part- 
ners.’’ Do you recall that testimony ? 

A. Yes, I believe I do. [239] 

). Is it accurate, is it true? 

A. Yes, that is true. 

Q. And you recall Mr. Coon testifying on the 
stand too, don’t you, Mr. Kuney? 

A. Mr. Coon, yes. 

Q. And about the bank loaning the money and 
that? A. Yes. 

Q. And I asked him if it is true that the cor- 
poration ever pledged some of this property for 
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the money that the corporation wanted to borrow 
at the bank? Do you remember a question such as 
that? A. Yes. 

And his answer was yes? 

That is right. 

And that is true, isn’t it? 

That is true. 

And who does that property belong to? 

It belongs to the various partners. 


OPoerare 


But who is borrowing the money, the cor- 
poration ? 

A. The corporation is signing the notes on the 
money. 

Q. And at that time did the children have any 
interest at all in the corporation ? A. No, sir. 

@. Now, let us be clear on this, when I say ‘‘an 
interest. in’’—when I say, ‘*who has an interest in 
the corporation,’’ [240] who do you understand that 
I mean, say, in 1956? A. 1956? 

@. Who has an interest in the corporation? 

A. Max J. Kuney, Max Kuney, Jr., W. R. Wig- 
inton, and W. Bb. Petersen. 

Q. If I say in 1956 who has an interest in the 
family partnership, what do you understand I 
mean ? 

A. My father and I, both as general partners 
and as trustee partners. 

@. Nobody else? 

A. The familv partnership, and that should be 
all. 

Q. Excuse me? A. I believe that is all. 


—  —— 
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) Q@. Where is Mr. Claggett? You did hear Mr. 
Coon say he thought he was a partner? You heard 
his testimony on that? A. Yes. 

Q. You heard Mr. Henry’s testimony that he 
thought Claggett was a partner? 

mm “Mes, I did. 

Q. They were, of course, mistaken? 

A. No, he is a special partner of the corpora- 
tion. He shares in the profits of certain jobs. 

Q. We are talking about the Kcuney family part- 
nership ? A. You asked where he was. 

@. No, I didn’t. I said the Kuney family part- 
nership, who [241] do you understand has an in- 
terest in that? 

A. I just said my father and myself both as 
partners and trustees. 

Q. And, of course, when you filed the fictitious 
name—if you want to examine Exhibit 32—I be- 
heve it is Exhibit 35, Mr. Grant—— 


(Whereupon, a document was handed to the 
witness by the Bailiff.) 

Q. (By Mr. Biggins): Now, on this certificate 

of firm name, which I believe you have before you, 


is dated March, 1953, isn’t it? A. Yes. 
Q. Do you see the date there? A. Yes. 
@.. 2%th of Maxch? A. Yes, I see it. 


Q. And that is your signature and that is your 
father ? en, Y es: 
@. And up there above they are asking that the 
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persons be listed, and you see the language, ‘‘having 
an interest therein’’? 

And their true and real names. 

And on this your name appears, doesn’t it? 
Yes. 

And your father’s name appears there? [242] 
Yes. They don’t appear twice. 

And your father’s name appears? 

That is right. 

And there is nothing said about a trust? 
No, it just means the persons conducting or 
intending to conduct the business or having an in- 
terest therein and their true names. 

Q. And you used the expression ‘‘have an in- 
terest therein’’ a moment ago. You did include the 
children, though, didn’t you, through you as trustee? 

A. Included the trusts. 

Q. Now, as I also understood your testimony be- 
fore the noon recess, Mr. Kuney, the question was 
asked by Mr. Toole something lke this, passing 
from the corporation now to the partnership—no, 
passing from the corporation now to the trusts, I 
am trying to read my shorthand here, was there a 
business purpose for creating the trusts, and you 
said no, there wasn’t any business reason whatso- 


POPOPO PoP 


ever. 

We can go back if you don’t recall. 

A. Yes, I recall it. 

Q. Now, wait a minute, it is true, speaking of 
the Bible again, and refer to it if you wish, that the 
Kuney family partnership was formed by the two 
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adult IKuneys to reduce their income taxes while 
living, and to save [243] inheritance taxes at their 
death? That is true? 

A. That is what that says. 

Q. J know that is what it says, Mr. Kuney. It 
is true, that 1s what I am asking. 

A. It is not complete. 

@. Shall I repeat it, it is not true? 

A. I didn’t say it was not true, I said it is not 
complete. That is what it says. It is true in part. 

Q. Mr. Toole then asked—what do you mean by 
‘“business reason’’? 

A. Well, I wanted to take them in as partners, 
as J understood I was entitled to under the law. 

@. And when you said, ‘‘under the law,’’ you 
meant under federal income tax law, didn’t you? 

A. I was thinking of the 1951 Family Partner- 
ship Act. 

(). Now, it has been clear to you all along, I take 
it, Mr. Kuney, that the federal government has 
never questioned your right, power, and authority 
at all to make these gifts to your children? You 
have understood that, haven’t you? 

A. They haven’t questioned the gifts. 

Q. That is true, and do you understand now, 
don’t you, that no matter what happens in this case, 
that that property still is your children’s, do you 
understand that? [244] 

A. I would assume so. 

Q. The government has never tried to interfere 
with your family plans on what you do with your 
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property? They never have to this moment, have 
they? You don’t want us to get the impression they 
have? 

A. They recognize your right to make a gift and 
pay taxes on it, certainly. 

Q. And the only question at all we have here is 
the income taxes to be paid on the money earned 
under these agreements we are talking about, that 
is clear to you too, isn’t 1t? 

A. That is my understanding, yes. That is the 
question. 

Q. And in talking this over with Mr. Wither- 
Spoon, or whoever your advisor may be, you knew 
and were advised and understood that you could 
create any kind of partnership you wanted under 
state law to be recognized under state law? You 
knew that, didn’t you? 

A. That wasn’t all I wanted. 

@. And the additional thing you wanted is, as 
set out here, the Kuney family partnership was 
formed by the two adult Kuneys to reduce their in- 
come taxes while living and to save inheritance taxes 
at their death? That is at least part of it? 

A. That is part. 

Q. Now let us speak about your other testimony 
earlier when [245] you mentioned your ambitions, 
and very proper, sir, I have children too—your 
ambitions for your son, Jeff. Now, in speaking of 
these trusts, Mr. Kuney, I believe you said that one 
of your purposes was that if something should hap- 
pen to you, it will not only take care of your chil- 
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dren but the first person you mentioned, sir, was 
your wife, do you recall that? 
A. Inspeaking of the trusts? I think what I—— 
Q. (Interposing): If something happened, and 
you were speaking about the work that Wiginton 


would do, the work Mr. Petersen would do 

A. I believe, and you may correct me, but I think 
the record should show what I was speaking of was 
the fact that the family partnership had only an 
investment in fixed assets, and my personal interest, 
which would pass to my wife, would still remain in 
that family partnership, which would be a risk-free 
thing and a good business. I was not speaking of 
my wife ever getting anything out of a trust, be- 
eause that is impossible. 

Q. No, but Mr. Kuney, is it clear that the trusts 
are not the only partners? You have an interest in 
the partnership, don’t you? A. Certainly. 

Q. And if anything 

A. I was speaking of my interest. [246] 

Q. That is part of your estate? 

A. That is right. 

Q. Would you want to preserve and protect for 
the benefit of your wife 1f anything happens to you? 

A. My wife and children, yes. 

@. And you examined and discussed with par- 
ticular care the powers of the trustee and what 
would happen to the money, do I remember that cor- 
rectly ? A. Oh, yes, that and other things. 

Q. And you noticed, of course, then in reading 
the provisions set forth in that trust, that if vounng 
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Jeti happened to marry—and you do expect Jeff 
to grow up and get married ? 

A. That is correct. 

Q. If he should grow up and get married and 
fail to have issue before his death, fail to have 
children, absolutely nothing is provided for young 
Jeff’s wife, you knew that? 

A. Iam aware of that. 

Q. All right. Now, my question, Mr. Kuney, is 
this, was there any idea—your idea or your father’s 
idea or did you simply take the suggestion of a 
lawyer? 

A. It was considered—Jeff’s wife—he doesn’t 
have one yet—I don’t know her, and my greater af- 
fection right now might be toward by known daugh- 
ter, because she would [247] succeed to his interest 
in the event. Jeff died. 

Q. Was it your father’s idea or your idea or a 
lawyer’s idea? 

A. I ean’t say. I can’t say we discussed it, 
brought the matter up. Who brought up the point 
first In suggesting nine years ago, I can’t remember. 

Q. But you became a partner when you became 
twenty-one, I believe, around 1940, with your father? 

A. 739. 

@. Were you married at that time? 

A. No, sir. 

Q. Now, in providing for Jeff, as you say, your 
ambition was to bring him into this partnership ? 

A. Yes, I hoped he would. 

Q. Now, as I read the instrument, which you 
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said refreshed your recollection, as I understand it, 
he has no right to anything at least until he is 
twenty-one unless your father, Max, Sr., decides he 
can have some of it, isn’t that right? 

A. That is right. 

Q. And in fact, your father has absolute power 
of discretion, or did have when the instrument was 
signed, to distribute all of the income if he deems 
necessary to your mother and to her parents? 
While they lived if the need was there. [248] 
If he thought the need was there? 

Yes. 

Regardless of what you might think? 

That is true. He is the trustee. 

And give it to young Jeff only as and when 
he “Themen necessary ? A. True. 

Q. Now, I believe the first distribution made out 
of that was around 1952, you testified ? 

A. I think that is right. 

q. And to refresh your recollection, isn’t it true 
that a tax computation was made first in 19—March, 
1953, and then the distribution was made in April, 
1953, after the tax computation was made? Does 
that ring a bell, or don’t you remember ? 

A. No, I don’t agree with that. 

®. You don’t agree with that? 

A. Not on the dating. I believe you will find that 
there were tax returns filed showing that distribu- 
tion timely. 

Q. Where would it be? 

A. Our bookkeeping entry was made on April 3 
when Petersen sot it posted. 


OP OPOoP 
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@. Let us be clear on ‘‘bookkeeping.’’ When you 
mean ‘‘posted,’’ we speak of posting from the jour- 
nal to the ledger, that is posting? [249 | 

A. Even the journal entries were typed and 
taken off a worksheet, and possibly that is what that 
dating is. You will find the tax returns that were 
mailed on time on March 15 reflecting those dis- 
tributions were made. 

Q. Well, let us get at it this way, then, if we 
may. If you will look at Exhibit 27, sir, you will 
see, I believe, as I recall, in that letter that your 
father said that if he wanted any other distributions 
in this trust, that he would advise you in writing 
before the end of the year 1952? Isn’t that in the 
last paragraph of that letter? Do I recall it ac- 
eurately ? A. No. 

Q. May I see it? 

A. The word ‘‘instruction’’ is not in writing. 

Q. Does it appear at the bottom of the document, 
“If, as trustee, I deem it advisable to make any 
further distributions from the 1952 income of the 
trust to other persons eligible to receive such dis- 
tributions, I will issue instructions prior to the end 
of the year 1952.’’ That does appear here? 

A. That appears. 

Q. And no such instructions were given prior to 
the end of the year 1952, were they? 

A. Tean’t recall now, but there were further dis- 
tributions made for 1952, so I might have assumed 


they were. [250] 
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Q. And on the books of the company those dis- 
tributions follow several adjustments made Janu- 
ary, Lebruary, and Miarch, don’t they? Do you re- 
call? 

A. Well, if you say so, I will assume so because 
I have looked and seen that they got the dating on 
the journal vouchers—was clear after tax returns 
had been filed and correspondence had been written. 
So it certainly indicates that the gifts were made 
ahead of the bookkeeping that got us caught up. 

@. And I believe your father testified that that 
ten thousand was very necessary in order to provide 
for the college education of your children? Was that 
the reason for this distribution, the college educa- 
tion? You heard your father’s testimony ? 

A. You are on the distribution to who, now? 

@. The distribution made up at this first thirty 
thousand in their so-called personal account? 

A. J assume he was speaking of why he made 
the distribution. 

@. But you and he agreed to work—to make a 
distribution before any distribution would be made 
at all, that is true, isn’t it? 

A. We discussed it, yes. 

Q@. And then agreed together—or do nothing if 
you couldn’t both agree, then do nothing? 

A. Not necessarily, sir. [251] 

Q. Well, do you recall the letter that appeared 
in the Bible where we are talking about a gift, Mr. 
Kuney ? 

A. That has nothing to do with the trust, no. 
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Q. I appreciate that. I am going to ask you 
about the letter now. 

It is true you would not even agree to give gifts 
to your own children unless—do you remember the 
letter ? 

A. I remember that letter, and it has to do with 
personal gifts outside of the trusts. 

(). And depending on what your father might 
do, it would also depend on what you might do in 
in this letter? 

A. In that case, that was true. It is spelled out 
clearly. 

@. Well, you seem to know all about it. What is 
the story behind this letter, Mr. Kuney? 

A. That year we discussed the advisability of 
giving gifts to our children. 

@. What did the children need money for then? 

A. Nothing. 

Q. All right. Why did you discuss the advisa- 
bility of giving them this money? It was around 
$9,000, wasn’t it? 

A. We talked about whether or not we would 
feel in the financial position to take advantage of 
the $3,000 annual exclusion which is allowable, and 
decided to do so [252] that particular year. I didn’t 
go for it for ’55. I did for 756, and I haven’t since. 

Q. It is clear, then, at least on this letter that 
the personal tax consequence to you and your father 
depended on whether or not a gift would be made 
to your children, not their needs, but your own tax? 

A. Certainly. 
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Q. All right. Now, your father, you know, has 
power to accumulate all income in these trusts for 
your two sons, for Caroline and Jeff, until they are 
twenty-one? Do vou know that? A. Yes. 

@. And that after twenty-one he still has power 
whether or not to give them any income but has 
discretion whether or not to pay out for it, do you 
know that? That is Exhibit 2, if you want to look 
at it. 

A. I believe he has got the power to distribute 
income to them at any time, hasn’t he, whether they 
are twenty-one or not, but that he can’t distribute 
principal until they are twenty-one, and he has to 
distribute income when they are thirty, isn’t that 
right? 

Q. You got the first two parts, ‘‘may distribute 
income until they are twenty-one.’’ 

A. Until they are thirty, I believe. 

Q. Well, there are two ways to look at the in- 
strument, and [253] he has power to distribute both 
income and corpus, if need be, until they reach 
thirty. 

Let us go back to your way. He can distribute in- 
come until they are thirty, can’t he, as he sees fit? 

A. That is correct. 

Q. And after they are twenty-one and until they 
are thirty, he may distribute corpus? 

A. After twenty-one until they ninety he may 
distribute corpus. 

Q. After they are thirty he must pay out current 
income to them? A. That is correct. 
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@. but he need not pay them out anything more 
than current income ? 

A. He does not have to. 

@. After they are thirty? 

A. That is correct. 

Q. Now, if your ambition was to bring Jeff 
into the business, why do we have all these strings 
attached until he passes thirty ? 

A. Solely for his own good because of his age 
and unknowns at the time the trusts were drawn. 

@. When you say his own good judgment, what 
your father thinks best for him even after he is 
thirty ? 

A. Whoever the trustee may be when Jeff is 
thirty. Perhaps [254] my father may not be here, 
in which case I would be successor trustee. 

@. And the trustee after your father passes away 
is who? 

A. I would become successor trustee if I accept. 
If not, the Spokane and Eastern Branch of the 
Seattle-First National Bank. 

Q. There is certainly nothing in writing in any- 
thing we have seen or heard about to this time in 
this proceedings about any agreement to make Jeff a 
partner in this business, is there ? 

A. As an individual, no. 

Q. And all we have seen is the strings attached 
on this trust that he may get the income after 
thirty ? A. He must get the income. 

Q. He must get current income, but nothing else? 

A. Yes. 
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Q. Now, the last two batteries, if I may, and 
would you get Plaintiffs’ Exhibits 32 and 33, i be- 
heve, and take 32—we will just take Exhibit 32— 
my last battery, sir, you will know where I am going 
—my last battery is going to be the mecome tax 
trouble you mentioned with Mr. Carney. I certainly 
want to cover that. 

Before we do get to that, you do recognize Plain- 
tiff’s Exhibit 32, the financial statement as of De- 


cember 31, 1954? [255] A. I do. 

@. That is your signature on it? 

A. That is. 

Q. And turning over to the next page, you have 
seen this letter? vee eave, 

@. And turning over to the third page, you have 
seen that? A. Yes. 


@. And on the third page it says and accurately 
states, the last sentence of the first paragraph of 
‘‘Plant and equipment,”’ it says, ‘‘The firm owns 
206 pieces of major equipment having an original 
cost of $1,230,702.38, which it uses in its business of 
heavy grading and excavating, rock crushing, pav- 
ing, general building and electrical contracting.”’ 

You do see that sentence ? A. Yes, sir. 

Q. All right. And it accurately states that the 
firm is using all 206 pieces of equipment, that is 
accurate ? A. Which it uses, yes. 

Q. And the cost was over a million dollars? 

A. The cost, yes. 

Q. Now, at this point, speaking of the equipment 
used by the business, may we clarify, establish, and 
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set aside once and for all what was the agreement 
between the family [256] partnership and the cor- 
poration on. the use of equipment and fixed assets? 
What was your understanding of that agreement? 

A. The agreement between the family partner- 
ship and the corporation as of what date? 

Q. It did change, didn’t it? 

A. It certainly did. We had to change it. 

Q. Well, let us say in 1952. 

A. In 1952 there was no corporation. 

@. I am sorry. 1953 when the corporation was 
first formed. Of course, it is around May, I believe, 
or June first, 1953. 

A. May 1 or April 30th. 

Q. June 1, 1953? 

A. Whatever it may be. Rental in those years 
until it was changed by the Bureau was computed, 
as I testified before, on the basis of fifty per cent of 
AED rental on the actual use records. Distribution 
was on the basis of capital equities to the capital at 
that time. 

Q. And perhaps you will recall with me, because 
you said you did look at some of the journal vouch- 
ers, you will recall that we had in the profit com- 
putations machinery and equipment listed under 
assets and land and buildings, do you recall that? 

A. Yes. [257] 

Q. And that across from that assets we would 
have equipment with above it, ‘‘User, MJK Com- 
pany.’? Do you remember entries something like 
that? A. Yes. 
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Q. “User, MJK Company.” 

A. “Fifty per cent,’”’ or something, ‘‘MJK.”’ 

Q. And, ‘‘User, Agutter Company’’? 

A. Hifty per cent, correct. 

Q. Yes, it is fifty per cent. Now, what does the 
word ‘‘User’’ mean there ? 

A. That is the firm that is using the equipment 
that we, as partners, had an equity in, and the rea- 
son for the fifty per cent, that is all we owned in 
dollar value of that equipment. 

@. Please feel free to ask that I approach closer 
if you want to see this. 

And the profit computations that we are making 
for the distribution of income between the adults 
and the trust is on the basis of the machinery and 
equipment used by the several businesses ? 

A. That is really—you can say—the other fifty 
per cent of, say, Kuney-Johnson was owned by 
Lloyd W. Johnson. We couldn’t have very well paid 
the kids rent on that. 

Q. May we be clear on this, it is equipment used, 
not [258] equipment or assets not used ? 

A. That is right, that is all used. 

@. It is used where we make this profit compu- 
tation ? A. Yes. 

Q. Now, you are aware, I take it, being some- 
what familiar with these tax laws, of the difference 
between property held as an investment and prop- 
erty used in the business? You are aware of that 
distinction, or are you? 

A. Well, I can see that you can classify prop- 
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erty as to whether you consider it to be an invest- 
ment or consider it to be used in the business. 

Q. May I be clear here that the property we are 
speaking about in determining this profit computa- 
tion is property used in the business, is that right, 
or 1s that wrong? 

A. Does that include—I don’t know just what 
you are talking about. I think possibly that may 
include some investment. | don’t know. Let me take 
a look. 

@. Perhaps Dun & Bradstreet, Exhibit 32, may 
help if you want it, but it is clear that it is property 
used by those businesses ? 

Mr. Toole: JI don’t know what Dun & Brad- 
street, Exhibit 32, is. 

Mr. Biggins: Jam sorry, the financial statement 
identified as Exhibit 32. 

Mr. Toole: It has nothing to do with Dun [259] 
& Bradstreet. 

Mr. Biggins: That is right. I was mistaken. 

A. Well, this is a schedule of fixed assets. The 
partnerships put it this way, and this is a schedule 
of the partnerships’ total fixed assets, and whether 
they be rental 

What you are speaking of here is major equip- 
ment, which does not include land and buildings? 

Q. (By Mr. Biggins): Look at Exhibit 32 a 
moment with me. 

A. This consolidates several types of fixed assets. 

Q. Look at Exhibit 32. You do include in Ex- 
hibit 32, if you will turn to Page 9, ‘‘ Machinery and 
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equipment, Schedule I,’’ and you sce the various 
items going over to Page 10? As Yes. 

Q. And going from Page 10 to Page 11? 

A. Yes. 

@. And then on Page 11 we have totals, ‘* Heavy 
construction division,’’ do you see that? 

A. That is correct. 

@. That is the total of assets used in the heavy 
construction part of the business? A. No, sir. 

Q. What is it? [260] 

A. That is the value of the equipment used in 
the heavy part of the business. If you will turn to 
Page 11 you will see the land and buildings held for 
business use, which are also fixed assets, with a 
further value on them. 

Q. All right. I will take your characterization. 
But you do the same thing for the other divisions, 
don’t we, the electrical division and the general 
building ? 

A. Yes, it is a consolidated statement. It has got 
everything in it. 

Q. When we come to the very end of this on 
Page 12, we have there, ‘‘Land and buildings held 
for investment.’’ Do you see that? 

eC ORTECL. 

@. And that is not assets used in any of these 
heavy construction businesses, electrical business, or 
any of the others, it is, as stated here, ‘‘Land and 
buildings held for investment’’? 

A. ‘‘Schedule K,”’ that is correct. 
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Q. And that is the property located in San Fran- 
cisco ? A. That is right. 

@. And that is the reason that the Bible was 
changed in the amended return ? 

A. Because they forgot to get it included. 

Q. Because they put finally in ‘‘Land and build- 
ings held [261] for investment’’ in the fixed asset 
account ? A. It is the fixed assets, sir. 

Q. But not used as indicated on vour journal 
vouchers ? 

A. There is nothing said about the nature of the 
fixed assets held by the partnership. 

@. My question will be a simple one, Mr. 
Kuney 

A. As to my requirement that they be used in 
the construction 

Q. My question will be a very simple one, after 
the Bible was written by your father, the accountant 
restored to the fixed assets and capital accounts, 
which had previously been classified in your finan- 
cial statement of ’54, land and buildings held for 
investment, that is true, isn’t it? 

A. It had been considered in the rental for 1954. 

The Court: You must answer the question. 

A. Yes, that is true. [ am sorry, Judge. Yes, sir, 
idence: 

Q. (By Mr. Biggins): At the time your father 
prepared the Bible he excluded the land and build- 
ings held for investment and only used the ma- 


Wiliam H. Krank, etc. 315 


(Testimony of Max J. Isuney, Jr.) 
chinery, equipment, land and buildings used by the 
going businesses? That is also true, isn’t it? 

A, That was discovered—— 

The Court: Well, no, is it true? [262 | 

A. Yes, it is true. 

The Court: Please answer the question. 

The Witness: I am sorry, your Honor. Yes, that 
is true. 

@. (By Mr. Biggins): Looking at Page 9, if 
you will with me, the very first item we see that 
shovel bought in 1936 for $30,000? 

A. Yes, sir. 

(). And we see under it we placed an engine in 
1947 for $6,000? A. ‘That is correct. 

Q. Making an original purchase price of around 
$36,400? A. That is right. 

Q. Now, at this time no rent was being charged 
on that piece of machinery by the partnership to 
the corporation although the shovel was—Strike 
that question. 

This shovel was being used in 1954, wasn’t it? 

A. I believe so. 

Q. All right. Was any rent being paid on it by 
the corporation to this partnership ? 

A. At this time, yes. It was listed in that sched- 
ule at fifty per cent of AED rates whether it had 
book value or not. The change was made for other 
reasons. 

Q. Let us go to the later time. What changes did 
we have after the AED? [263] 

A. That is when we tried to find a schedule that 
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would meet with the satistaction of the Bureau of 
Internal Kevenue—l mean a formula. 

@. Let us take that up. You were the one, just 
as your father testified, that took care of the de- 
preciation rates and the rental rates? That is true? 

A. Yes, I believe so. 

(). And you did refresh your recollection on all 
this just as you said a few minutes ago? That is 
also true, isn’t it? 

A. That is also true, yes, sir. 

Q@. And the heart of the controversy we had at 
that time with the Internal Revenue Service, per- 
sonified by Mr. Carney, was that the amount of 
rental charged was unreasonable? That was the 
heart of the matter you were talking about? 

A. The first contention was that no rental was 
allowable at all. 

(). Well, depending on the business entities and 
recognizing the corporation now, as you said it was, 
the question was, what was the proper amount of 
rent to be charged? 

A. Yes, after these other matters were resolved. 
That was the last one. 

Q@. And Mr. Carney said the rent you people 
were charging was much, much too low? He wanted 
to raise it? That 1s what he wanted to do, isn’t it? 
He wanted to increase [264] the rate that the cor- 
poration was paying to the partnership? 

A. I believe his final result was to increase it 
about ten thousand one year 

The Court: The question is, what was he assert- 
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ing, Mr. Kuney. Vlease pay ciose attention to the 
question, and then we will get along so much better. 

‘he question, as i understand it, was, was Carney 
asserting that a higher rental should be paid than 
you provided theretofore? Was he or wasn’t he? 

The Witness: At the time, sir, he was asserting 
that the rental was not correct. 1 was not sure of 
what his contentions were, whether it was too low 
or too high, until he finally turned up with an an- 
swer. That is my best memory now. 

Q. (By Mr. Biggins): All right. You do under- 
stand after he did come up that he thought that this 
rental was not an arm’s length transaction, you do 


recall that? A. Yes. 
@. And that the rental was unfairly low, do you 
remember that? A. He adjusted it upwards. 


Q. Now, if the rent was increased as the result 
of anything [265] the Revenue Service might do, 
that would mean that further income would be dis- 
tributable to the partners then, wouldn’t it? 

A. That would be correct. 

@. And if further income were distributable to 
the partners, you would have to pay more taxes, 


wouldn’t you? A. Yes. 
@. And you realized that and appreciated it? 
You knew that? A. Yes. 


Q. But there was nothing, nothing at all that 
Mr. Carney or anybody in the Service told you that 
would effect any change of anything you thought 
was due your children? They never tried to tell 
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you at all how much should be given to the children, 
did they, for rent or imterest or otherwise ? 

A. Yes, I think that was the effect of the ex- 
amination. 

Q. And the only reason this thing was held up 
at all was because you and your father wanted to 
make clear what your personal income tax conse- 
quences were going to be before we finally realized 
the agreements on what should be given the chil- 
dren? Now please fence, that is true, isn’t it? 

A. No, I don’t believe so. 

@. Well, then, why didn’t you finalize and erys- 
talize what [266] you and your father were willing 
to give the children before you straightened out 
your personal tax matter with the Service? Why 
didn’t you do it? 

A. QOur tax matters were both personal and as 
trustees engaged in a family partnership. You are 
attempting to create an occasional gift pattern, 
which | don’t think—we weren’t contemplating that. 
We weren’t contemplating that. 

@. As trustee 

A. (Interposing): You see, we are running this 
family partnership as partners and as trustees for 
the benefit as partners of ourselves and trustees for 
the trusts, and it was a business, it was our duty to 
straighten out its income tax affairs. 

Q. And so you held up all of this determination 
of what goes to the kids until that was straightened 


out? 
A. We held up those determinations until some 
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decision was reached that would let us arrive at a 
pattern which we thought would meet approval. 

Q@. Have you ever in any of your other busi- 
ness dealings ever held up a business deal such as 
that with other partners, other individuals, other 
corporations, until their tax affairs were straight- 
ened out? A. Yes, six. 

Q. Who and when? [267] 

A. Techler, Agutter, Kuney-Johnson. 

@. In other words, the only other exception is in 
which the family partnership had at one time an 
interest ? 

A. That is the only business we have. You asked 
if we ever held up any transactions on other firms. 
That is all we are interested in. 

Q. You do business with a number of subcon- 
tractors? 

A. We couldn’t affect their taxes, sir, their 
tax returns. 

Q. You couldn’t what? 

A. Isay we couldn’t affect the filing of their tax 
returns. 

Q. Who is ‘‘their’’? 

A. The subcontractors you are speaking of. 

Q. You wouldn’t expect to either? 

A. I don’t know what conduct we could take that 
would affect them. 

Q. But you did in the case of this partnership 
with your children, you held up their distribution 
for years depending upon what the tax consequences 
were going to be here? 
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4. Pending settlement of the initial years. 

@. And the argument at that time must be clear 
on this, the position of the Service was at that time 
that the rent was not high enough, the rent you 
were charging was too low? 

A. I really didn’t know until I saw the final— 
until T [263] saw the Revenue Agent’s report three 
or four years later. 

Mr. Biggins: That is all. 

The Court: I believe that is all, Mr. Kuney. 

Mr. Toole: Could I clear up one point, your 
Honor? 

The Court: Yes, go ahead. 


Redirect Examination 
By Mr. Toole: 


Q. What is a subcontractor in the subcontract- 
ing business, Mr. Kuney ? 

A. He is a person who takes, we will call it, a 
subcontract. He is an outsider unrelated who per- 
forms a portion of the work in a general contract, 
which we would hold, as distinguished from a 
straight suppler or a supply contractor. He is one 
who actually performs labor with his own crew on 
his own payroll at the site of the job instead of 
just supplying materials, and he takes a fixed price 
for his work. 

Q. A subcontractor isn’t a subpartner, is he? 

A. There is no business relationship other than 
the contract relationship with any subcontractor. 
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He signs the contract. He would have the same re- 
lationship with us as we have with the U. 8S. Gov- 
ernment when we sign a [269] contract with them. 

@. is there any interrelationship between in- 
come tax problems of the Kuney Company as a gen- 
eral contractor and the subcontractor ? 

A. None at all. 

Mr. Toole: That is all. 

Mr. Biggins: If the Court please, I did omit a 
matter. 

The Court: Go ahead. 


Reeross-Examination 
By Mr. Biggins: 


Q. Could you look for a moment with me, Mr. 
Kuney, at the income tax return for the partner- 
ship for 1957 or any of them there? I happen to 
have 1957 before me, Exhibit A. Could you turn to 
what I believe is the last page, which is Schedule 
D, the gain and losses from sales or exchanges of 
property ? A. Schedule D? 

Q. I believe it is the very last page, Mr. Kuney. 

A. I got the schedule on about page 3. 

Q. These are assets that had been used in the 
business up until the date indicated as disposed of 
or sold in this schedule, that is true, isn’t it? 

A. Yes. [270] 

Q. Now, the first item there we have a Huclid 
truck that cost $55,750—excuse me, a Euclid truck 
that cost $8,600 approximately, don’t we? 


322 Maz Kuney, Jr., et ux., et al., vs. 


(Testimony of Max J. Kuney, Jr.) 

A. That is correct. 

@. Which had been completely depreciated on 
the books of the partnership, the schedule right 
next to it? 

A. Yes, I am just looking to get the headings 
ijomebedies 

Q. And it was sold for $5,750? 

A. Yes, sir, that is right. 

Q. And we have another Euclid truck that cost 


$14,800 ? A. Yes, sir. 
Q. Completely depreciated on the books and sold 
for $5,750? A. Yes, sir. 


Q. And another Euclid truck for $6,750 com- 
pletely depreciated and sold for $5,750? 

A. That is right. 

@. Another Euclid truck, the same story? 

A. That is right. 

Q@. And a Studebaker truck you purchased for 
$2,000 and completely depreciated and sold for 


$2502 A. That is right. 
Q. And also the Chevrolet truck and the Ford 
ranch wagon? A. Right. 
Q. And the Cadillac? A. Right. [271] 
Q. And the Chevrolet truck? A. Right. 
Q. Two Chevrolet trucks? 
A. I just got one more Chevrolet truck. 
Q. I got the Chevy, No. 323. 
A. Right. I got that one. 
Q. All right. Now, there is a Ripper? 
hee What as vient. 
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@. And we got some kind of a power unit, 
$10,500 ? A. Yes. 

Q. A steam cleancr? A. Right. 

@. Another Euclid truck? Av, Mess 

@. All the capital gains realized, at least in 
issue, had been completely depreciated on the books 
of the company, hadn’t they? 

A. The capital gains haven’t been depreciated. 

Q. Tam saying the depreciation has been claimed 
and allowed, and there was absolutely no book value 
on any items sold here? A. Not one. 

Q. Not one? 

A. Not one. You picked a good one. 

Q. Now, in the agreement you ultimately reached 
or the [272] understanding that you had on the 
rental of this equipment by the partnership for the 
corporation was geared to the book value? 

A. That is correct. 

@. And if we look at the 1954 financial state- 
ment, to look at the total on Page 2, for instance, 
Page 3, you did establish, did you not, for 1953— 
December 31, 1954, that the firm owned 206 pieces 
of major equipment having an original cost of $1,- 
230,700.02? That has been established, right? 

Bee | Dhapmismcorrect. 

Q. And the book value of that property at that 
time, if you take a look on Page 11, I believe, was 
less than two hundred thousand dollars? 

A. Two hundred one thousand. 

Q. Whatever figure you suggest, I will accept. 
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A. Yes, a hundred forty, thirty-five, and twenty- 
SI, 

Q. Now, we have established that even though 
an asset is not on the books with a value, it is being 
used at this time in the business, we have estab- 
lished that? A. That is correct. 

@. We have also established in part, I take it, 
by the 1957 return that many of these pieces of 
equipment that have no book value on the books 
have a substantial market value? [273] 

A. In some instances. The ones you see on the 
return are the selective group that had some market 
value. 

Q. Take the shovel and dragline, the very first 
one, the purchase price was around $36,000, wasn’t 


it? Do you remember that? A. Yes. 
Q. The very first item? A. Excuse me? 
@. Page 9, A. Yes, sir. 


Q. $36,000. We sold that in 1958 for $20,000, do 
you remember that? 

A. JI remember selling one in 1958. It could be 
that one. 

Q. For around $20,000? 

A. J don’t remember which one I sold or whether 
it is the one that says, ‘£1949, one shovel.’’ 

Q. The one in 1949, to refresh your recollection, 
that was sold for about $35,000? 
That is what I was thinking. 
And the book value here is less than $3,000? 
What? 
The book value. 


OPO 


<TC 
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: A. $7,091, I think. You are locking at that Lima 
1201 diesel. I was looking at the other, the North- 
west. 

Q. The book value is less than $3,000 in [274] 


1954? A. That is right, on the 1201. 
Q. That was sold five years later, January 14, 
1959, for $35,000. A. Very true. 


Q. And I take it, it is true, as I suggested, Mr. 
Kuney, that all of this equipment is not—it is all 
not only being used, but also, even though it has no 
book value, it has substantial economic value? 

A. Some does, some doesn’t at this stage. Some 
of that stuff has been scrapped off. 

@. Some what? 

A. Some items have been just scrapped and lost. 
J mean some of those things actually disappear. 

The Court: No, not any of these items here 
listed. 

A. Not to that date, but I mean I thought the 
question was ‘‘still has value.’’ There are some of 
the things that just—we have them that are no 
longer listed. 

Q. (By Mr. Biggins): My final two related 
questions, the rental agreement you _ ultimately 
adopted was geared to the book value? 

A. That is correct. 

Q. And applying that, if we may, to this state- 
ment, because it is before us, that would apply to— 
not to the million two hundred thousand [275] dol- 
lars? A. That is correct. 

Q. But to the $200,000? 


326 Maz Kuney, Jr., et ux., et al., vs. 


(‘Testimony of Max J. Kuney, Jr.) 

A. That is correct. 

@. Which means rent is not being paid on most 
of the equipment that is being used, that is true, 
isn’t it? Most of the equipment that is being used 
is rent free under this agreement you are talking 
about ? A. That is entirely correct. 

Mr. Biggins: That is all. 

The Court: Is there anything further? 

Mr. Toole: Yes, your Honor. 


Redirect Examination 
By Mr. Toole: 


Q. Is the equipment being used without pay- 
ment of rent? Is that what I understood you to 
testify ? 

A. The older equipment which has no book 
value, of course, automatically does not directly re- 
ceive rental payment. We consider it to be a fair 
arrangement in that it requires the user corporation 
to excellently maintain that equipment and keep it 
up so that it has useful life after its book value has 
expired. 

Q. Is it true or not true that this depreciation 
plus thirty per cent is the manner of computation of 
rent for all of the equipment? [276] 

A. It is the total book value of all the equipment. 

Q. Would you like to have some arrangement 
with the Internal Revenue that they stop question- 
ing it so you could compute it once for all? 

A. That is what we thought would satisfy them. 
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(Testimony of Max J. Kuney, Jr.) 
The result of this 130 per cent application approxi- 
mated Mr. Carney’s final findings. You see what he 
did, he changed our rental for two years by $4,800. 
It was inconsequential, but we didn’t realize that 
it was going to be inconsequential. We didn’t know 
whether he had it high or low. When we got the 
word, we took a look and devised a formula. 

Q. The formula appears to be under criticism 
by the Internal Revenue Service this afternoon? 

A. It does. 

Mr. Toole: That is all. 

The Court: Is there anything further? 

Mr. Biggins: No. 

The Court: That is all, Mr. Kuney. Step down, 
and you are excused. 


(Witness excused.) 


Mr. Toole: The plaintiff rests. 
The Court: Ladies and gentlemen, we will have 
the afternoon recess at this time. 


(Whereupon, the jury withdrew from the 
courtroom.) [277] 


Mr. Biggins: The government now moves to dis- 
miss on the grounds of failure of proof, and wishes 
to file with it a written motion for directed verdict. 

The Court: I have very serious questions about 
whether or not this motion ought not to be granted, 
but in view of the fact that we have taken this much 
time to present the matter thus far to the jury, the 
motion will be denied with a specific reservation 
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that the Court will consider the motion further fol- 
lowing the verdict if the matter requires any fur- 
ther consideration. 

Now, I will expect you to go forward with any 
additional proof or consider whether you want to 
put any proof, and then depending on how long 
that is, I think what we will do is take the argu- 
ment this afternoon, and I will then charge the 
jury the first thing in the morning. 

Recess. 


(Whereupon, a short recess was taken.) 


Mr. Biggins: We have some very brief testi- 
mony, your Honor. 
The Court: Put it on, please. [278] 


FRANCIS A. CARNEY 
called as a witness on behalf of the Defendant, 
being first duly sworn, was examined, and testified 
as follows: 


The Clerk: Please state your full name and 


spell your last name, sir. 
The Witness: Francis A. Carney, C-a-r-n-e-y. 


Direct Examination 
By Mr. Biggins: 
Q. Where do you live, Mr. Carney? 


A. J live in Spokane, Washington. 


Q. And for how long? 
A. I have lived there continuously since World 


War LI. 
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@). And your business or profession, Mr. Carney, 
what is that? 

A. Jam an Internal Revenue Agent with the 
Internal Revenue Serviee. 

@. And have been for how long? 

A. Eleven years in December. 

®. And in your employment capacity as Revenue 
Agent did you have occasion to examine the tax re- 
turns of Mr. Kuney and the various corporations 


for the years involved here? A. Yes. [279] 
Q. Are you the agent that was mentioned in the 
testimony here as Frank Carney? A. Avan 


Q. Now, please pay attention to my question 
now and to the limitation in my question, Mr. Car- 
ney, because I don’t want to rehash the whole thing. 

Did you hear the testimony about the dispute as 
to the rentals involved in these years? Did you hear 
that testimony ? A. I did. 

@. Were you at the conferences to negotiate 
with these people on the rental problem discussed ? 

A. I was. 

Q. What was the problem there, and will you 
relate very briefly in your own words what was this 
dispute about the rent? 

A. After my examination of the books and rec- 
ords of both the corporation and the partnership, 
and comparing the income and expense over a period 
of one or two years, of two years in this particular, 
LT had come to the conclusion that the corporation 
had not paid the partnership as much rental as it 
would normally pay doing business with a stranger, 
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or, AS We say, on an arm’s length basis. My finding 
was that the partnership had not received enough 
rental for the equipment used by [280] the corpora- 
tion during the corporation’s fiscal year ended April 
30, 1954. My finding was that the corporation had 
paid some $29,000 less rent to the partnership than 
in my judgment it should have paid. 

Q. When you say $29,000 ‘tin my judgment,”’ 
were you trving to give them the benefit of the 
doubt or not the benefit of the doubt? 

A. Yes, I did give them the benefit of the doubt 
because in my computations I considered the fact 
that the corporation also maintained the equinment 
and went to some expense, and I made a thirty per 
cent allowance for that item or for that element of 
expense. In other words, I reduced the $29,000 down 
to what I thought the corporation should have paid 
in addition to what they did, considering all of the 
other factors. 

Q. Now, being very careful to note my question 
again and its limitations on the rental issue, the 
position In your examination was that they had not 
paid enough rent, do I understand that correctly? 

A. That was my position. 

Mirtibicemsees Winat 1s eal; 

The Court: Cross-examine, please. 

Mr. Toole: No inquiry. 

The Court: That is all, Mr. Carney. Step down. 


(Witness excused.) [281] 


The Court: Call another witness. 
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Mr. Biggins: The government rests, your Honor. 

The Court: Very well. Ladies and gentlemen, 
we are going to go ahead with the argument of the 
ease this afternoon, and then J think that will carry 
us to a point where we will suspend and have you 
come back in the morning, at which time I will give 
you the instructions in the morning, and you will 
have the case the very first thing. I think you would 
all find that more agreeable, although some of you 
might want to be finished tonight. But in any case 
you will get the case the very first thing in the 
morning, which should give you ample time to at- 
tend to your duties in connection with it without 
interfering with your affairs unduly. 

Now, if you will take just about a five-minute 
recess, then we will be ready to go forward. I wish 
to offer my apologies for having you run up and 
down the stairs, but I thought there would be a 
little more testimony than this. 


(Whereupon, the jury withdrew from the 
courtroom. ) 


Mr. Biggins: If I may indicate for the record, 
IT gave to Mr. Grant the renewal of my motion for 
directed verdict. [282] 

The Court: The record will show a motion of 
defendant for a directed verdict has been interposed 
at this time, and the same ruling will be made 
thereon as was made to the motion to dismiss; 
namely, that it is denied, exception allowed, with 
the reservation that the Court will give it further 
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attention if the verdict in the case indicates it needs 
to be considered further. 


(Whereupon, the Court advised counsel as to 
the nature of the Jury charge.) 


(Whereupon, with the jury present, oral ar- 
gument of counsel was rendered.) 


(Whereupon, at 4:35 o’clock, p.m., the court 
recessed.) [283] 


Wednesday Morning 


(Whereupon, on Wednesday, November 23, 
1960, at the hour of 9:45 o’clock, a.m., all coun- 
sel and the jury being present, the following 
proceedings were had, to wit:) 


The Court: Ladies and gentlemen, as I explained 
to you yesterday, the next phase of the trial consists 
of the instructions of the Court to the jury concern- 
ing the law applicable to the manner in which the 
jury conducts its deliberations, and the principles 
of law upon which the facts of the case are to be 
considered and applied in reaching the verdict. I 
think I mentioned especially to you at the time that 
the case started that in every case where a jury 
participates in a trial, it is the function of the jury 
to decide the facts, and in that field the jury are the 
final and absolute authority. The judge may, if he 
sees fit, in this court, comment about the facts or 
suggest to the jury wherein he, the judge, thinks the 
weight of the evidence may lie. But even if the 
judge does that, the jury are not obliged to agree 
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with the judge on questions of fact. Indeed, they 
are obliged to follow their own judgment and in- 
teligence and experience on the matter of facts, 
and so it is here. [284] 

On the other hand, with respect to the matter of 
law, the principles of law, there the jury are 
obliged to accept what the judge says the law is and 
apply those principles as best they can to the facts 
they find from the evidence in the case. 

Tam not going to comment about evidence or the 
facts and have not consciously or intentionally done 
so throughout the trial, nor will I do so in this 
charge for the reason that the basic fact issue here 
is one that I am well satisfied you twelve people, 
who will sit wpon the case, are as well or better 
able to consider and decide than I as an individual 
would be. The twelve of you will have a variety of 
experiences in life far beyond anything that any 
single individual could have, and that, of course, is 
the virtue of the jury system. It brings a wide 
variety of talent and experience and ability into the 
matter of resolving fact issues, which it is thought 
by the law are peculiarly questions for lay people 
with practical experience in life to settle and deter- 
mine. Therefore, if it seems to you that anything 
I have said or done during the trial or in the giving 
of these instructions is intended to incline vou one 
way or another on any fact question, please be sure 
that you must have misunderstood or misinterpreted 
what I have said or done, because I [285] do not 
intend it to be such. I think this issue is a simple 
issue which you will have no difficulty at all in 
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resolving rather promptly from the evidence you 
have heard here. But whether it be so or not, I do 
not intend to tilt you one way or another in the 
decision you are to make. 

Now, in this court, as 1s true generally of federal 
courts, the instructions are given to the jury orally 
in the manner that [ am giving them to you now. 
In other words, you will not receive any booklet or 
pamphlet or transcript. of what I am saying, and I 
will give them to you only just this once. Now, this 
of course places a heavy obligation upon me to pre- 
sent the instructions to you as simply and under- 
standably as the subject matter will permit, and it 
places upon you the responsibility of listening 
closely and attentively so that you will have in mind 
the principles of law that are to be applied in your 
deliberations in the case. 

in general I try to make instructions in each case 
as brief and concise as the subject matter will per- 
mit. Sometimes in some types of cases that is diffi- 
eult to make them very brief, and in others they can 
be quite brief. In this particular case I should think 
I would classify them as medium, perhaps. However, 
I will say this, that the subject matter of the charge 
here is what [286] I am sure a layman would think 
of as being technical. As a matter of fact, most 
matters relating to tax law are rather technical in 
nature, and therefore, I have tried to couch what I 
am about to tell you, as near as may be, in lay 
terms, and wherever I depart from lay terms, I try 
and define them for you even at the risk of cover- 
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ing something that you already know. I hope you 
will not take affront if I should do that. 

The instructions that are now given you must be 
taken as a whole and not as separate things unve- 
lated. The whole of the charge given to you must 
be considered as a whole. In other words, you must 
not pick out some particular thing as said at one 
time or another and go away with it, as they say, 
‘‘be carried away with that,’’ without giving thought 
to all that is said, because the instructions are in- 
tended to be an integrated whole, all parts of which 
are to be considered in connection with all other 
parts. 

Now, the plaintiffs in this case are Olive R. Ku- 
ney and Max J. Kuney, Sr., and Olive Kuney at 
the time we are here concerned with was the wife 
of Kuney, Sr., and the other parties plaintiff are 
Max Kuney, Jr., and Constance Kuney, his wife. I 


will not hereafter refer to either Olive or Constance 
particularly. They are parties by virtue of their 
marriage to the men involved, [287] and I think for 
convenience sake, if I just simply refer to either 
Senior or Junior, or Kuney, Sr., or Kuney, Jr., you 
will understand that I am then referring to both 
the husband and wife in each instance wherever ap- 
pheable. 

These plaintiffs have brought these three sepa- 
rate suits in which they seek a refund of income 
taxes previously assessed against them, and upon 
which assessment paid by them under protest, and 
they now seek to recover back these taxes, and, 
therefore, we refer to this kind of a case as a refund 
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ease. The total recovery sought here is some $83,000 
odd with interest, and so on, which the plaintiffs 
claim they were required to pay by reason of the 
assessments, but which they claim was not properly 
due and owing them under the facts and the tax 
law applicable. 

he suits are brought against Mr. Frank in his 
capacity as District Director of Internal Revenue 
and as a representative of the agency of the United 
States to whom the taxes were paid; namely, the 
Treasury Department of the United States. 

Now, the fact that the plaintiffs on the one hand 
are private individuals and Mr. Frank is or was an 
official of the United States, in and of itself, of 
course, has no relevancy or bearing to the issues in 
the case and should not be entered into or affect 
your verdict [288] in any way. In other words, all 
persons under our law, whether they be private in- 
dividuals or officials of the government, or whom- 
ever they may be, it does not make any difference, 
high, low, medium, rich or poor, under our law all 
are exactly equal before the law and all are en- 
titled to equal and exact justice regardless of what 
their situation in life may be, and, of course, you 
must treat them as such in your deliberations here. 

The plaintiffs having brought the action for the 
refund of these taxes, the burden rests upon them 
to establish by a preponderance of the evidence that 
they are entitled to refunds that they seek. Now, if 
you are satisfied from the evidence and under the 
law, as I will give it to you, that the plaintiffs have 
established their claim to refund by a preponder- 
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ance of the evidence and under the law, then, of 
course, they are entitled to recovery. On the other 
hand, if you find that they have not so established 
by a preponderance of the evidence their right to 
the refund, then, of course, they are not entitled 
to the refund. 

The term ‘‘burden of proof’’ as I have just used 
it means the burden of producing evidence which 
fairly preponderates over the opposing evidence. It 
is not necessary that a party having the burden of 
proof on a particular issue in a given case should 
establish that [289] solely by evidence that such 
party himself produces or by witnesses called by 
such party. In determining whether or not a 
given party has carried the burden of proof resting 
on such party, you must consider all of the evidence 
in the case, whether it came out from witnesses 
called by one side or the other, whether it came out 
on direct or cross-examination, or however it was 
produced, in determining the issue. 

The term ‘‘preponderance of the evidence’’ means 
the greater weight of the evidence. It is not neces- 
sarily determined by the number of witnesses who 
may have testified on one side or another since you 
may be convinced of a given fact by the testimony 
of a single witness as opposed to that of several 
witnesses, or by something coming in on cross-ex- 
amination of a witness, which may satisfy you of 
the fact in the matter even though on direct exam- 
ination the same witness or other witnesses on di- 
rect or cross testified to the contrary. What I am 
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trying to say here is that the preponderance of the 
evidence in a civil case means the excess of the 
weight of the value of the evidence, and it is that 
amount of evidence which turns the scale either one 
direction or another, which were evenly balanced 
before the introduction of the evidence. 

Now, if upon a fact issue in the case you [290] 
find that the evidence is evenly balanced and that 
the scales have not been tilted one way or another, 
then, of course, on that fact issue you must find 
against the party having the burden of proof be- 
cause, obviously, there has been no preponderance 
nor any tilt of the scales one direction or another. 
Then on that fact issue it must be found against 
the party who has the burden of establishing the 
fact. 

Your verdict must be based entirely upon the 
evidence which has been presented in the course of 
the trial, and regardless of whether it comes out 
from witnesses on one side or the other, whether 
it came out on direct or cross-examination, and you 
should not discuss or consider anything but the evi- 
dence in your deliberations. The statements of at- 
torneys in the case made during the trial either in 
the opening statements or in the arguments are not 
evidence and do not tend to prove anything that 
they say, and it should only be given consideration 
by you insofar as what you say is in accord with 
your judgment of what the evidence was in the first 
place, and what weight and significance and value 
you attach to i. 

In general evidence is divided into two classes. 


William EH. Frank, ete. 339 


The one class is called ‘‘direct evidence’’ and the 
other we call ‘‘circumstantial evidence.’’ [291] 

Direct evidence is that given by witnesses whose 
testimony purports to be based upon direct, per- 
sonal hearing or seeing or observation. That is di- 
rect evidence. 

Circumstantial evidence means indirect proof, 
that is, the proof of certain facts and circumstances 
from which other facts and circumstances at issue 
in the case may reasonably and logically be in- 
ferred. In other words, it is the inferences and con- 
clusions to be drawn from the direct evidence itself. 
Circumstantial evidence, of course, is not to be re- 
jected or denied consideration merely because it is 
such, but it should be carefully scrutinized and con- 
sidered. Under no circumstances should you indulge 
in guesswork or speculation or conjecture, but you 
are permitted to, and, indeed, it is your duty to 
draw such logical, reasonable and fair inferences 
from the direct evidence in the case as you in your 
judgment fairly think them entitled to receive. 

You must give such weight and effect to such 
inferences whether in favor of the plaintiff or in 
favor of the defendant as you deem them entitled to 
receive. Circumstantial evidence in the case may be 
as conclusive in its convincing power as direct evi- 
dence. When it is strong and satisfactory, the Jury 
should so consider it, neither enlarging nor belit- 
tling its force. In other words, it should have just 
and fair weight with you, [292] together with all the 
other evidence in the case. 

Now, the ultimate question for your determina- 
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tion in this particular case is as follows: On the 
consideration of all facts and circumstances shown 
by the evidence and under the law as given you by 
the Court, do you find the status of Kuney, Sr., and 
Kuney, Jr., in their trustee capacity, separate and 
apart from their personal capacity, as partners in 
the Kuney family partnership genuine, bona fide, 
and valid for income tax purposes? That is the 
ultimate question. 

The form of verdict to be given to you will be in 
those precise words, and you will answer that ques- 
tion yes or no, and that will be your general verdict 
in this particular case, because all issues in the 
case hinge upon that ultimate determination which 
you must make from your appraisal of the evidence 
that has been given to you and the law as I will 
state it to you now. 

The general principles of law which are appli- 
cable to this question and which you must apply in 
reaching the answer are as follows: The tax laws 
of the United States provide that if an individual 
makes a bona fide gift of a partnership interest in 
a business to a member of his family or to a trust 
for the benefit of a member of his family, the in- 
come thereafter derived from this capital interest 
will be taxed to the donee, family member, or [293] 
trust, so long as he or it is the genuine owner of 
such interest. 

However, if the gift is merely such in form but 
not such in fact, or if the donor has retained so 
many of the incidents of ownership that he con- 
tinues to enjoy substantial ownership or control of 
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the property which he purports to have given away, 
even though the gift be valid as between the donor 
and donee, the interest of the donee will not be rec- 
ognized for federal income purposes. In such case 
the donor is treated as though he were the actual 
owner of the partnership interest rather than the 
donee and the income derived therefrom is taxed 
to the donor rather than to the donee. 

Now, I think the words ‘‘donor’”’ and ‘‘donee”’ 
are pretty obvious what their meaning is, but sim- 
ply it means that a donor is a person who makes a 
gift or donation, whereas, the donee is the person 
who receives the gift or donation. 

Under our law, our federal law, a partnerslunp it- 
self and as such pays no income taxes. Rather, the 
law requires each of the partners as individuals to 
report and to pay taxes on his respective Share of 
the net income of the business. The partnership as 
such merely files what we call an information re- 
turn; that is, a return which reflects the business 
operations of the partnership during [294] the tax 
year by way of information but not as a basis for 
the payment of tax by the partnership as such, and 
consequently this type of return 1s commonly re- 
ferred to as an ‘‘information return.”’ 

As far as we are concerned in this tax case, a 
partnership may be defined as an association of two 
or more persons who agree to share the profits of 
a business company which are produced by their 
services or by their capital used in the business. In 
family partnerships or trusts, there must be partic- 
ularly serutinization for tax purposes of the alloca- 
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tion of the income among the family members. This 
is because of the possibility that those who are 
closely related in kinship may attempt to secure 
tax advantages by Income splitting through the op- 
eration of profitable business enterprises in partner- 
ships or trust form although they are not actually 
such in substance. 

The basic requirements for recognition of a part- 
nership as bona fide for tax purposes are: (1) The 
existence of genuine intent on the part of the par- 
ticipants to actually carry on business together as 
partners, wherein each is the true owner of capital 
used in the business or furnishes services useful to 
the partnership business, and, (2) having such in- 
tent that they conduct the business in accordance 
with a genuine partnership [295] relationship. 

Whether a purported trustee ownership of a 
capital interest in a partnership is bona fide, and 
whether the purported trustee-partner has actual 
dominion and control over such interest must be 
ascertained from all of the facts and circumstances 
shown by the evidence in each particular case. The 
bona fiedeness of the purported ownership is not 
shown simply by the fact that legally sufficient doc- 
uments of transfer have been executed nor by any 
other formal or specific test. 

Hor example, in the present case there 1s no issue 
as to the validity of either the partnership agree- 
ment or the trust document under the law of the 
State of Washington, but the question is whether 
this relationship was valid for tax purposes in the 
years that we are concerned with; namely, 1952, 
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03, and 754. That question is a separate and dis- 
tinet matter from the question of whether or no the 
partnership agreement and the trust agreement 
were validly executed. 

The facts found in each particular case, when 
taken as a whole with respect of the several follow- 
ing matters, comprise the basis upon which the 
ultimate determination of bona fideness must rest. 
In other words, I will now enumerate to you a vari- 
ety of the factors that are to be considered in the 
hight of the evidence you [296] have heard in reach- 
ing your ultimate decision on the question of wheth- 
er or no your answer should be yes or no to the 
ultimate question I have already read to you. These 
factors or elements, if you want to call them that, 
are, one, whether or not there was a retention by 
the donor of controls, either direct or indirect, over 
income distribution, assets essential to the partner- 
ship business, management powers beyond those 
common in ordinary partnership relationship, or re- 
strictions on the donee in the sale or liquidation of 
his interest without financial detriment. 

Second, whether or not there were indirect con- 
trols exercised by the donor through either a sepa- 
rate business organization, estates, trusts, or those 
of individual or family relationships or by any other 
means. 

Third, whether or not the donee participates in 
the management of the business or in performance 
of services to the business. 

Fourth, the manner of making partnership in- 
come distributions, how they were paid, how they 
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were determined to be paid, to whoin they were paid, 
when and how they were used and controlled. 
Hitth, the actual manner in which the partner- 
ship business was conducted after the creation of 
the purported trust or partnership and trustee re- 
lationship. With respect of compliance with state 
or local statutes concerning [297] partnership busi- 
ness, fictitious names, business registration, and the 


Control of business properties, assets, bank ac- 
counts, who had them, how was it exercised, the 
recognition or otherwise of the donee’s right in the 
distribution of partnership profits, and profits, the 
recognition of donee’s interest in business contracts, 
insurance policies, other matters affecting the part- 
nership business, the existence of written agree- 
ments, records, or memoranda contemporaneous 
with the tax years in question establishing the na- 
ture of the partnership agreement and the rights 
and liabilities of the several partners, the filing of 
tax returns as required by law, and the existence 
of any oral agreements with respect of the partner- 
ship business insofar as shown by the evidence. 

Sixth, the reasonableness or otherwise of the sal- 
aries and other compensation paid to partners in 
relationship to the services rendered by them in and 
for the partnership business, and, finally, whether 
or not the business itself benefited by reason of the 
entrance of the new partners into the business; that 
is, whether or not there was a true business purpose 
for the formation of the partnership. 

These are the factors and elements insofar as 


—- - -- 
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they may be shown by the evidence and your de- 
termination [298] of the facts concerning them 
which may and should be taken into account in 
reaching your ultimate conclusion as to the bona 
fideness of the relationships claimed by the plain- 
tiffs to entitle them to the refund they seek in these 
actions. 

Now, any taxpayer, whoever he may be, has the 
legal right to decrease the amount of taxes he may 
be required to pay by any lawful means or any 
means permitted by the law. The fact that one of 
the taxpayer’s motives in transacting business in a 
certain manner to avoid taxation, if he can, will 
not in and of itself establish his lability for the 
taxes he may have avoided, if lawfully and other- 
wise validly done. However, the presence or the ab- 
sence of a tax avoidance motive is one of the several 
factors to be considered in determining the reality 
or the actuality or the bona fideness of the owner- 
ship of the capital interest acquired by gift and 
the genuineness for tax purposes of the transaction 
and of the partnership. 

There is no rule in the law of partnership which, 
in and ef itself and standing alone precludes a trus- 
tee of a trust from being a partner in a family 
partnership. Where a partnership interest acquired 
by gift is held in trust, the trustee may be recog- 
nized as a partner for income tax purposes if his 
dominion and control [299] over the interest is such 
that he in his fiduciary capacity as trustee is the 
true, actual, and genuine owner thereof. However, 
the validity of the trust and of the trustee as a 
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partner in the partnership must pass the dual stand- 
ards relating to the family partnership and the trust 
rules. 

A valid trust is an entity separate and apart from 
the trustor or grantor, and ‘‘grantor’’ or ‘‘trustor’’ 
means the same thing, the trustee and beneficiary. It 
is a separate, legal entity then separate and apart 
from the several parties who may be connected with 
it. The trust as such files a separate fiduciary 
return reporting all of the income which it has re- 
ceived and accrued and pays a tax on the income 
which it accumulates for future distribution to trust 
beneficiaries. In this particular, you see, a trust is 
different than a partnership. Trust income which 
is distributed fairly to the trust’s beneficiary is tax- 
able to those beneficiaries and is deductible by the 
trust. 

However, where the trustor or the creator of a 
trust has retained so many of the incidents of own- 
ership in respect to the property transferred so as 
to remain, in effect, their owner, the trustor-creator 
for tax purposes is then treated as if he still owned 
the properties, and he is required to include the 
income from such properties [300] in his own per- 
sonal tax return. 

As I have just indicated, a trustee may be recog- 
nized as a partner for income tax purposes under 
the general principles relating to a family partner- 
ship so long as his ownership of a capital interest 
in the partnership is real and not merely such in 
form. A trustee who is unrelated to and who is in- 
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dependent of the grantor, and who participates as 
a partner and receives distribution of the income 
distributable to a trust will ordinarily be recog- 
nized as the legal owner of the partnership interest 
which he holds in trust unless the grantor has re- 
tained such controls inconsistent with such ownevr- 
ship and the trustee is subservient to the directions 
and wishes of the trustor. 

If a trustee is amenable to the will of the grantor, 
then the provisions of the trust agreement, partic- 
ularly as to whether the trustee is subject to the 
responsibilities of a fiduciary, the provisions of the 
partnership agreement and the conduct of the par- 
ties must all be taken into account in determining 
whether the trustee in a fiduciary capacity has be- 
come the real owner of the partnership interest or 
whether the trustee is subservient to the directions 
and wishes of the trustor who has retained sub- 
stantial dominion and control over the trust and, 
for practical purposes, is still owner of the inter- 
est. Even [301] if a trustee 1s amenable to the will 
of the grantor, the trust may neverthless be recog- 
nized as a partner if the trustee in his participation 
in the affairs of the ownership actively represents 
and protects the interest of the beneficiaries and 
does not subordinate such interest to the interest 
of the grantor. Moreover, if the trustee is amenable 
to the will of the grantor, the following factors 
should be given special consideration: Whether the 
trust is recognized as a partner in business dealing 
with important customers and creditors, and wheth- 
er, if any amount of the partnership income is 
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not properly retained for the reasonable needs of 
the business, the trust’s share of such amount is 
distributed to the trust annually and paid to the 
beneficiaries or reimvested with regard solely to 
the interest of the beneficiary, or, in short, how 
were these purported interests actually dealt with 
in the conduct of this family business? If they were 
conducted in a manner consistent with its being 
the trustee-partners being a true and valid partner 
in a business enterprise and conducting themselves 
as such as would normally be the case if they were 
truly such, the relationship is valid for tax pur- 
poses. On the other hand, if the manner in which 
this business was conducted was in important partie- 
ulars inconsistent with a valid relationship of that 
kind in the normal sense, then these are factors 
that [802] must be taken into account by you in 
considering your ultimate answer to the question 
presented to you. 

In weighing the effect of any retention of control 
or power upon the bona fideness of the transaction, 
it must be distinguished from its power or control 
retained for the benefit of others as contrasted to 
the retention of control or power for the benefit of 
the donor. Retentions of control for the benefit of 
the donee, of course, would militate in favor of the 
bona fideness of the relationship. Retention of con- 
trols for the benefit of the donor would militate 
against the bona fideness. 

The basie test which you should apply in deter- 
mining whether either one or the other or both of 
the respective trustees was subservient to the wishes 
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of the other as trustor is not whether either of them 
actually was hostile or even adverse to the actions 
of the other. Rather, it is whether or not each in 
his own right and capacity as a trustee was truly 
independent in thought and action and whether his 
actions and decisions were based on his own inde- 
pendent view of what action would be best for the 
respective beneficiaries of trusts which he admin- 
istered. 

Here again, isolated facts should not be consid- 
ered determinative by you. Rather, your answer 
should be based on all the evidence and any reason- 
able inferences which can be drawn from the evi- 
dence. [303] 

When you retire to the jury room it will be your 
duty to select one of your number to act as your 
foreman who will speak for the jury when called 
upon to do so, and who will sign the verdict when 
it has been agreed to. 

The verdict must be unanimous, all twelve must 
agree in the verdict to be returned. No verdict can 
be returned without such unanimous finding by all. 

We have prepared a form of verdict for vou 
which, I am sure, you will have no difficulty in fol- 
lowing, and which I have already, to some extent, 
elaborated upon, but I will read it again to you 
because this will now bring to your mind the final 
summary of what you are to decide in the case. 

The verdict reads, ‘‘We, the jury, empanelled in 
the above-entitled cause find as below stated: On a 
consideration of all facts and circumstances shown 
by the evidence and under the law given you by the 
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Court, do you find the status of Kuney, Sr., and 
Kuney, Jr., in their trustee capacity separate and 
apart from their personal capacity as partners in 
the Kuney family partnership genuine, bona fide, 
and valid for income tax purposes? Answer yes or 
no.’’ 

If you find them bona fide and genuine and valid, 
you will answer yes. If you find them otherwise, 
you will answer no. [304] 

When you have reached your conclusion about 
it, the foreman will fill in the word here yes or no, 
sign the verdict and date it, and today is the 23rd 
of November. 

Now, you should not single out any particular 
thing that I have told you, but keep in mind all I 
have told you is to be treated and accepted as a 
whole as being the principles of law applicable to 
the case. Of course, you will have with you in the 
jury room all of the exhibits which have been ad- 
mitted in the case, ineluding, incidentally, a photo- 
graph of the blackboard which has been admitted 
in evidence. So much reference was made to it dur- 
ing the discussion and the examination that I 
thought it would be helpful to you to have this be- 
fore you, and, therefore, this is a photograph of the 
blackboard. 

Now, ladies and gentlemen, in conclusion let me 
remind you that it 1s your duty to weigh the evi- 
dence calmly and dispassionately, to regard the 
interest of the parties to the litigation as the in- 
terest of strangers to you, to decide the issues 
solely upon their merits and upon the evidence 
which has been given you here and the law appli- 
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cable thereto. You should arrive at your conclusions 
here without any consideration whatever of the 
financial ability of the parties or as to what effect, 
if any, it may have upon their future welfare. 

You should not permit either sympathy or con- 
siderations [305] of that kind on the one hand, or 
prejudice or bias on the other to have any place 
in your deliberations. This 1s a question of fact. 
Whatever result that may be, it 1s your duty to 
state it now by returning your verdict according 
to the evidence and the law, which I am sure you 
will do. 

Let the Bailiffs be sworn. 


(Whereupon, the Bailitfs were duly sworn.) 


The Court: Let the jury retire with the excep- 
tion of the alternates. 


(Whereupon, the jury retired to deliberate 
at 10:37 o’clock a.m.) 


(Whereupon, the alternate Jurors were ex- 
cused. ) 


The Court: Do you have any exceptions to the 
charge, gentlemen? 

Mr. Toole: If the Court please, the plaintiffs 
would take exception to the charge that indicated a 
business purpose—that the business had to be bene- 
fited by the partners, or indicated there need to be 
a business purpose in connection with the formation 
of the partnership. 
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The Court: That was only an element to be con- 
sidered. I didn’t say they needed to be. I said it 
was one of the elements to be considered. 

dre there any exceptions, Mr. Anderson? [306] 

My. Anderson: I have only one, your Honor, 
which is defendant’s requested instruction No. 9, 
which you partially covered. 

The Court: What is it about? 

Mr. Anderson: It is, ‘Trusts and family part- 
nerships must have substance as well as form to be 
recognized for tax purposes; and this is particularly 
true where the trust beneficiary is a minor, the trus- 
tee is a donor whose accounts need not be super- 
vised by a judicial or otherwise independent tri- 
bunal, the purported donors acting in one capacity 
or another are the only partners, and there is no ap- 
parent motive or reason for creating the trust and 
the partnership except for tax avoidance purposes.’’ 

The Court: Very well. Exceptions are noted for 
the record. 

(Whereupon, the court recessed subject to 


eall.) [307] 


Certificate 


T, Gerald J. Popelka, official court reporter in 
and for the United States District Court, Western 
District of Washington, do hereby certify that the 
foregoing transcript of proceedings is a full, true, 
and correct transcript of proceedings had in the 
within-entitled and numbered cause in the above- 
entitled court on the date hereinbefore set forth. 
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I do hereby certify that the foregoing transcript 
of proceedings has been prepared by me or under 
my direction. 

/8/ GERALD J. POPELKA. 


[Endorsed]: Filed April 4, 1961. 
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[ Title of District Court and Cause. | 


TRANSCRIPT OF PROCEEDINGS 


Transeript of Proceedings had in the above-en- 
titled and numbered causes in the above-entitled 
court before the Honorable George H. Boldt, United 
States District Judge, on Wednesday, March 22, 
1961, at the United States Courthouse, Seattle, 
Washington. 


cg * * 


The Court: As a general proposition I have 
found that I am never better able to decide a case 
to the maximum of my capabilities, humble as they 
are, than I am at the conclusion of the argument 
and after having carefully examined the memoranda 
and authorities that may have been submitted dur- 
ing the course of the trial or in connection with an 
argument. That has been done in this case. 

Tax cases seem, for one reason or another, to be 
an exception to my general rule, not so much that 
I feel the need of delay in rendering decision, but 
because so often counsel request leave to submit 
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memoranda after argument and thus force me into 
the position of having to prepare a written decision 
at a later time. This particular case is an exception 
to the exception, and, therefore, for better or for 
worse, I intend to give you at this time my view 
of the questions presented by the motions for judg- 
ment notwithstanding the verdict, or, in the alterna- 
tive, new trial. 

Speaking extemporaneously and without notes, I 
do not propose to make a dissertation on all of the 
several points that have been raised, nor enlarge 
upon the detail of the evidence and facts indisput- 
ably shown and the evidence pertaining thereto. I 
have a clear and firm conclusion in my mind as to 
the ultimate decision required and will only gen- 
erally indicate the basis thereof. 

Under the portion of the charge to the jury re- 
ported at Pages 297 and 298 of the transcript, to 
which no exception was taken by either plaintiffs 
or defendant, the matter of bona fides in the ere- 
ation of the trust in question is the matter to be 
determined on the over-all showing presented by 
the evidence on consideration of the several specific 
factors referred to in the instructions: 

1. Retention of controls, either direct or indirect, 
by donor over income distributions, assets essential 
to partnership business, management powers, et cet- 
era; 

9. Indirect control exercised by the donor 
through either a separate business enterprise trust, 
et cetera ; 
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3. Participation in the partnership by the donee. 
In this instance, of course, the trustee. 

4, ‘The manner of making partnership income 
distributions ; 

0. ‘he actual manner in which the partnership 
business was conducted ; 

6. Control of business properties, assets, et cet- 
era; 

7. The reasonableness of salary and other com- 
pensation paid to the partners. 

A further factor was included in the instruction ; 
namely, whether or not there was a true business 
purpose for the formation of the partnership, but 
plaintiffs took exception to the inclusion of that 
particular element, and, therefore, it could not be 
considered to be a part of the law of the case. Hence 
I make no further reference thereto. 


Conceding that in the record there is some evi- 
dence not inherently incredible which might support 
a fact finding favorable to plaintiffs on one or more 
of the factors referred to, 1t appears clear to me 
that a finding favorable to plaintiffs on the vital 
element pertaining to retention and exercise of 
control, referred to in two or three of the factors, 
is positively negatived by the evidence, and there is 
no evidence whatever to support the finding favor- 
able to plaintiffs as to those elements. A finding 
adverse to plaintiffs as to a factor or two of only 
incidental importance might not and_ probably 
would not preclude a general verdict in favor of the 
plaintiffs as a matter of law. On the other hand, 
when a basic general issue must be determined in 
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the light of findings on several factors of varying 
significance and importance, that now being estab- 
lished as the law of this particular case, and vital 
factors pertaining to the issue are negative and 
the Court has the clear and firm conviction that 
the evidence as a whole is not sufficient to sustain 
plaintiffs’ affirmative burden of proof on that basic 
issue, it is the duty of the Court to set aside the 
verdict as not supported by substantial evidence 
and to grant a judgment for defendant notwith- 
standing the verdict. 

I had such conviction at the end of the trial and 
when the verdict was received. Now, after a full, 
careful, and objective consideration of the matter, 
I still have the same conviction, and therefore, must 
hold and find that there is insufficient evidence to 
support judgment for the plaintiffs. 

Accordingly, the verdict of the jury is set aside 
and notwithstanding the verdict, it is directed that 
judgment be entered for defendant dismissing the 
actions. However, if an appellate court find other- 
wise than as I have just stated and it be held that 
the evidence did present a fact issue for determina- 
tion of the jury, and that there 1s evidence sufficient 
to sustain the verdict of the jury, then I aim not 
disposed to substitute my judgment for that of the 
jury on that issue. Therefore, I see no reason for 
eranting a new trial applicable in the event the 
judgement notwithstanding the verdict be vacated 
on appeal. Defendant’s alternative motion for new 
trial is denied. 

It is so ordered. Exceptions allowed. 


ttt i 
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(Whereupon, the Court recessed subject to 
eall.) 


[Endorsed]: Filed April 4, 1961. 


PLAINTIFE’S EXHIBIT No. 1 


Trust Agreement 


This Agreement, Made and entered into this 11th 
day of Eebruary, 1952, by and between Max J. 
KKuney, Jr., and Constance K. Kuney, husband and 
wife, parties of the first part, hereinafter some- 
times referred to as *‘Grantors,’’ and Max J. Kuney, 
party of the second part, hereinafter sometimes ye- 
ferred to as the ‘*Trustee,”’ 


Witnesseth: 


Whereas, Max J. Kuney, Jr., is in the general 
contracting business, carrying on such business in 
partnership with others under the firm names of 
Max J. Kuney Company, Kuney Johnson Company, 
Agutter Electric Company and Tecler Aluminum 
Products; and 


Whereas, it is the intention of the Grantors to 
make a gift in trust for the benefit of their minor 
children and others of a percentage of their interest 
in each of said partnership businesses; and 


Whereas, it is the intention of the Grantors that 
the sum of such percentages so to be given by them 
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in trust for the benefit of their minor children and 
others shall equal $100,000.00 in value. 


Now, Therefore, for and in consideration of the 
sum of $1.00 paid by the Trustee to the Grantors, re- 
ceipt whereof is hereby acknowledged, and in fur- 
ther consideration of the covenants of the parties 
herein contained, 


It is agreed that from the capital accounts of 
Max J. Kuney, Jr., Grantors shall forthwith cause 
to be placed to the credit of the Trustee, $100,000.00 
under capital accounts captioned ‘‘Max J. Kuney, 
Trustee’? on the firm books of the businesses of 
Grantors, which said sum equals approximately 20 
per cent of their interest in said businesses. The 
crediting of said amount to the account of the Trus- 
tee shall constitute the paying over, assigning, trans- 
ferring and delivering to the Trustee of said sum 
and the receipt of the same by the T'rustee. 


It is further agreed that the Trustee shall hold 
and administer said sum and all other property 
that may from time to time be delivered to him, 
and the proceeds thereof and all increments thereof, 
and all property received in exchange for or pur- 
chased or acquired with the proceeds of such sum 
or property, or any part thereof (all of which is 
sometimes herein designated as the ‘‘trust estate’’) 
as Trustee for the purposes, upon the trust and sub- 
ject to the terms, covenants, conditions and provi- 
sions hereafter set forth, that is to say: 
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Lhe Trustee shall divide the trust estate into two 
equal funds, one for the benefit of Max Jeffrey 
KKuney ill, son of Grantors, and one for the benefit 
of Caroline Ireland Kuney, daughter of the Grant- 
ors. Hach of said funds shall be deemed to be and 
shall be administered as a separate trust. 


Article EI. 


The Trustee shall hold, manage, invest and re- 
invest the funds of the trust estate, shall receive 
the income therefrom and shall, after paying the 
reasonable and proper expenses of the trust, pay 
and distribute the principal thereof, and the income 
therefrom, as follows: 


Section 1. The Trustee shall have the right in 
his sole and uncontrolled discretion to pay to Lor- 
raine B. Kuney, mother of the Grantor, Max J. 
Kuney, Jr., to Clayton H. Bently, grandfather of 
the Grantor, Max J. Kuney, Jr., and to Mabel C. 
Bently, grandmother of the Grantor, Max J. Kuney, 
Jr., or to any of them, such portion or portions of 
the income of the trust estate as the Trustee may 
deem necessary to provide for the support, health, 
maintenance, welfare and enjoyment of such person 
or persons, due regard being given by the Trustee 
to the other sources of income of such persons. Any 
payments so made by the Trustee shall be charged 
equally to the two funds into which the trust estate 
is divided and shall be paid from the net income 
of said funds. The Trustee’s determination as to 
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whether or not payments shall be made to the per- 
sous named in this section and the amount of such 
payments shall not be subject to judicial review. 


section 2. ‘he 'rustee shall pay the net income 
upon each share or fund of the trust estate remain- 
ine after any payments provided for in Section 1 
of this Article to the child of Grantors for whose 
benefit such share or fund is set aside at quarterly 
or other convenient intervals. 


Section 3. The Trustee shall have the right at 
any time, and from time to time, after a child of 
Grantors for whom a share or fund of the trust 
estate is set aside attains the age of twenty-one (21) 
years, to pay over, transfer, assign, convey and 
deliver unto such child all or any portion of the 
share or fund then being held for the benefit of such 
child, as the Trustee, in his sole and absolute dis- 
cretion, deems to be for the best interest of said 
child. At the discretion of the Trustee such distri- 
bution may be made irrespective of whether the 
persons named in Section 1 of this Article shall 
still be living. 


Section 4. Should either of Grantors’ children 
die prior to receiving the principal of the fund set 
aside for the benefit of such child, leaving issue him 
or her surviving, then and in such event the fund 
for the benefit of such child so dying shall be held 
for the benefit of the issue of such child, and the 
net income therefrom shall be paid to, or, in the 
discretion of the Trustee, applied for the benefit of 
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the issue of such child in equal shares per stirpes 
until the youngest child of such child so dying shall 
have attained the age of twenty-one (21) years, or 
would, if living, have attained the age of twenty-one 
(21) years, whereupon the principal of such fund 
shall be paid, transferred, assigned, conveyed and 
delivered to the issue of such child so dying in 
equal shares per stirpes and not per capita. 


Section 5. Should either of Grantors’ said chil- 
dren die prior to receiving the principal of the fund 
for such child provided, without issue him or her 
surviving, or in the event of the failure of such 
issue prior to final distribution of such child’s share 
or portion of the trust estate, then and in that event 
the fund or portion of the trust estate set aside for 
the benefit of such child so dying shall be added to 
the share or fund held for the benefit of Grantors’ 
other child. 


Section 6. In the event of the death of both of 
Grantors’ said children prior to final distribution 
of the trust estate, leaving no issue them surviving, 
or in the event of the failure of such issue prior to 
final distribution of the trust estate, the Trustee 
shall pay over, transfer, assign, convey and deliver 
the trust estate then remaining in his hands to the 
heirs at law of the last survivor of Grantors’ said 
children as the same shall be determined under the 
laws of descent and distribution of the State of 
Washington at the time of the death of said last 
SUIVIVOY. 
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Section 7. Whenever any person under the age 
of thirty (80) years shall, under the provisions of 
this article, be entitled to receive or to have the use 
or application of any part of the net income of the 
trust estate, the ‘Trustee may use and apply all or 
such part as to him shall seem best of such net in- 
come for or towards the maintenance, education, en- 
joyment, health and welfare of such person until 
such person attains the age of thirty (380) years, 
and the Trustee during such time as such person is 
under the age of twenty-one (21) years, may either 
so use and apply the same himself, or, in his disere- 
tion, pay the same or any pait thereof to such per- 
son or to the guardian or parent of such person 
for the use and benefit of such person, without any 
responsibility for the application thereof by such 
guardian or parent. The amount of such net in- 
come so paid over to or used or applied for the 
benefit of such person under the age of thirty (30) 
years shall be determined by the Trustee in his sole 
and absolute discretion. Any part of such net in- 
come not so paid over, used or applied as aforesaid 
shall be accumulated by the Trustee and added to 
the principal of the fund or share of the trust estate 
then being held for such person’s benefit. 


Article ILI. 


No money or property (either principal or in- 
come) payable or distributable under the provisions 
of this trust agreement shall be pledged, assigned, 
transferred, sold or in any manner anticipated, 
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charged or encumbered by any of the beneficiaries 
hereunder, or be in any manner lable in the pos- 
session of the Trustee for the debts, contracts, obli- 
gations or engagements of such beneficiaries, volun- 
tary or involuntary, or for any claim, legal or 
equitable, against anv beneficiary, including claims 
for alimony or for the support of any spouse. 


Article LV. 


Section 1. The Trustee shall at all times during 
the continuance of the trust hereby created collect 
all the income, issues and profits of the trust estate, 
and shall pay all taxes, assessments and other legal 
charges upon all property of the trust estate and 
all expenses growing out of the execution of the 
trust or the exercise of the powers hereby con- 
ferred, and shall pay when due all interest on all 
indebtedness of the trust estate, secured or unse- 
secured, and shall have full power at all times to 
settle and compromise all claims or demands of or 
against the trust estate, and his receipt in full sat- 
isfaction of any claim of said trust estate shall be 
sufficient evidence of the full discharge of such 
claim. 


Section 2. The Trustee shall have the following 
powers, discretion and authority: 


(a) To sell, exchange or dispose of the property 
of the trust estate for cash or wholly or partly on 
eredit for such price and on such terms as he shall 
see fit; to invest and reinvest the trust estate in such 
property as to him in his entire discretion shall 
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seem fit, including but without in any way being 
limited to stocks (common or preferred) bonds, 
notes, secured or unsecured, real or personal prop- 
erty and beneficial interest therein and including 
non-income producing property; and to change any 
investment from time to time without in any case 
being limited by any statute or rule of law regard- 
ing investments by trustees; to retain as investments 
any property or securities the Trustee may receive 
or purchase regardless of the risk therein or 
whether they or any portion thereof shall at any 
time constitute a large portion of the trust estate; 
to loan funds of the trust estate to any person, part- 
nership, corporation, estate or trust with or with- 
out security; to vote (by proxy or in person) with 
respect to any stock or other security, to deposit any 
stock or other security with or under the direction 
of any committee or other agency formed to protect 
such stock or security; and otherwise to take any 
action he deems best with regard to reorganizations, 
consolidations, mergers or other changes of cor- 
poration, and to pay any expenses or assessments 
in connection therewith; to determine in his dis- 
eretion whether to exercise or to dispose of or to 
reject rights to subscribe to stock or securities under 
pre-emptive or other rights, or to exercise options 
of taking dividends in eash, stock or other property ; 
to place and keep stock, securities or other prop- 
erty in the custody of any depositary and in the 
name of the Trustee or his nominees with or with- 
out disclosing any fiduciary relationship for the 
purpose of making any division of the trust estate 
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to allot to any fund or share any property of the 
trust estate or an undivided interest in such prop- 
erty, and to make joint investments for the several 
funds and shares of the trust estate, and so long 
as it can advantageously be done, to hold al! or 
part of the investments of the trust as a common 
fund and divide the net income proportionately ; for 
the purpose of raising funds for the payment of 
taxes or protecting investments already held or 
paying, extending or renewing any indebtedness, 
exercising pre-emptive or other rights of stockhold- 
ers, subscribing for stock or securities or for any 
purpose whatsoever deemed by the Trustee advan- 
tageous for the trust estate, to borrow such sums 
of money as he may deem expedient and to secure 
payment thereby by mortgage, pledge or hypotheca- 
tion of any property of the trust estate; to appoint 
and fix compensation for and delegate authority to 
such attorneys, agents, servants, proxies and deposi- 
taries as he may see fit, and in the event additional 
trustees are appointed as hereinafter provided, to 
authorize one or more of the trustees to act for all 
of them. 


(b) To lease any real estate or sublease any 
leasehold property on such covenants as the Trustee 
may deem advisable and for any term regardless of 
the term of the trust hereby created; to improve 
real estate and tear down and alter improvements; 
to make contracts for or in relation to foundations, 
party walls, building restrictions and easements; 
to relinquish, convey or assign any right, title or 
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interest in, to or about any property of the trust 
estate, to insure all buildings and land and income 
therefrom against loss by fire or other casualty, 
and himself as Trustee against any lability for ac- 
eidents and to pay the cost of such insurance; when- 
ever in his discretion it may be desirable to convey 
or cause to be conveyed any real estate to any nomi- 
nee or nominees of the Trustee and with or without 
disclosing any trust relationship. 


Section 3. In general the Trustee is given as 
full and complete power and authority over the 
trust estate as fully and to the same extent as any 
individual might, could or would have owning simi- 
lar properties and securities in his own right. 


Section 4. An entry upon the books of the Trus- 
tee allotting to any fund or share any of the assets 
of the trust estate, or an undivided part of any 
asset or group of assets not conveniently divisible 
shall be sufficient to effectuate such allotment with- 
out taking such assets in the name of the fund or 
share. 


Section 5. Upon all questions as to what consti- 
tutes income of the trust estate, the decision of the 
Trustee shall be conclusive. The Trustee is author- 
ized to determine in case of all investments pur- 
chased or sold at a premium or discount whether 
such premium or discount shall be credited to or 
charged against principal or income or partly 
against principal and partly against income. All 
stock dividends received by the Trustee on any 
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shares of stock shall be reckoned as principal pro- 
vided that if the Trustee is satisfied that any such 
stock dividend is paid out of current earnings 
wholly or partly in heu of current cash dividends, 
he may designate and treat such dividends or part 
thereof as income. 


Section 6. No Trustee hereunder shall ever be 
held responsible for any default of any other per- 
son or for any loss sustained by the trust estate 
through any error of judgment or in any other man- 
ner except through his own breach of good faith. 
No Trustee hereunder shall ever be personally lable 
upon any contract of indebtedness of the trust estate 
or upon any mortgage, trust deed, note or other 
instrument executed hereunder. No ‘T'rustee here- 
under shall be required to give a bond as such 
Trustee. 


Section 7. No person paying money or deliver- 
ing any property to the Trustee shall be required 
to see to the application thereof. The Trustee may 
determine the annual accounting period for the 
trust estate which shall be deemed the ‘‘year’’ of 
the trust estate for all purposes. 


Section 8. The Trustee hereunder, his succes- 
sors and substitutes, shall be and he is hereby re- 
lieved from any and all of the duties imposed upon 
them by Chapter 229 of the Laws of 1941 of the 
State of Washington, as amended. Such Trustee, 
his successors or substitutes, shall further be re- 
lieved from any and all duties so far as the Grant- 
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ors are able by this instrument to relieve him, which 
may in the future be imposed by amendment to said 
Chapter 229 of the Laws of 1941 of the State of 
Washington, or by any future law or laws of the 
State of Washington, or by any existing or future 
law or any other state with respect to making or 
filing with any court or other place any report, 1n- 
ventory or accounting of the principal or imceome 
of the trust hereby created. 


Article V. 


In the event of the death, resignation, refusal or 
inability of the Trustee named hereunder to act 
for any cause, he shall be succeeded by Max J. 
Kuney, Jr., one of the Grantors, as successor Trus- 
tee. While Max J. Kuney, Jr., is acting as Trustee 
hereunder he shall have the right at any time, and 
from time to time, to appoint one or more addi- 
tional trustees and the right to appoint a successor 
trustee or trustees. In the event of the failure of 
Max J. Kuney, Jr., to appoint such additional or 
successor trustee or trustees, or in the event of the 
death, resignation, refusal or inability of all such 
trustees to act hereunder, Max J. Kuney, Jr., having 
for any reason ceased to act as T'rustee, the Seattle 
First National Bank, acting by and through its 
Spokane & Eastern Branch, shall thereupon be and 
become the successor Trustee. Any additional or 
successor trustee or trustees shall have and exer- 
cise all the powers, authority, discretion, duties and 
obligations herein conferred upon and entrusted to 
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the ‘Trustee. The Trustees shall serve without bond 
and shall be entitled to reasonable compensation. 


Article VI. 


The trust hereby created shall be irrevocable. 


Article VIL. 


The party of the second part, by executing this 
agreement, does hereby accept the trust herein de- 
elared and created and agrees to carry out the pro- 
visions hereof on his part to be performed. 


In Witness Whereof, the parties hereto have ex- 
ecuted agreement in triplicate the day and year 
first above written. 


/3s/ MAX KUNEY, JR., 


/s/ CONSTANCE W. KUNEY, 
Grantors. 


/3/ MAX J. KUNEY, 
Trustee. 


Admitted in evidence November 21, 1960. 


PLAINTIFF’S EXHIBIT No. 2 


Trust Agreement 


This Agreement, made and entered into this 11th 
day of February, 1952, by and between Max J. 
Kuney, party of the first part, hereinafter some- 
times referred to as ‘‘Grantor,’’ and Max J. Kuney, 
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Jr., party of the second part, hereinafter sometimes 
referred to as the ‘‘Trustee.”’ 


Witnesseth: 


Whereas, Max J. Kuney is in the general con- 
tracting business, carrying on such business in part- 
nership with others under the firm names of Max 
J. Kuney Company, Kuney Johnson Company, 
Agutter Electric Company and Tecler Aluminum 
Products; and 


Whereas, it is the intention of the Grantor to 
make a gift in trust for the benefit of his minor 
child, John Richardson Kuney, of a percentage of 
his interest in each of said partnership businesses ; 
and 


Whereas, it is the intention of the Grantor that 
the sum of such percentages so to be given by him 
in trust for the benefit of his minor child shall equal 
$100,000.00 in value. 


Now, Therefore, for and in consideration of the 
sum of $1.00 paid by the Trustee to the Grantor, 
receipt whereof is hereby acknowledged, and in fur- 
ther consideration of the covenants of the parties 
herein contained, 


It is agreed that from the capital accounts of 
Max J. Kuney, Grantor shall forthwith cause to be 
placed to the credit of the Trustee, $100,000.00 
under capital account captioned ‘*‘Max J. Kuney, 
Jr., Trustee’? on the firm books of the businesses of 
Grantor, which said sum equals approximately 20 
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per cent of his interest in said businesses. The ered- 
iting of said amount to the account of the Trustee 
shall constitute the paying over, assigning, trans- 
ferring and delivering to the Trustee of said sum 
and the receipt of the same by the Trustee. 


It is further agreed that the Trustee shall hold 
and administer said sum and all other property that 
may from time to time be delivered to him, and the 
proceeds thereof and all increments thereof, and 
all property received in exchange for or purchased 
or acquired with the proceeds of such sum or prop- 
erty, or any part thereof (all of which is sometime | 
herein designated as the ‘‘trust estate’’) as Trus- 
tee for the purposes, upon the trust and subject to 
the terms, covenants, conditions and provisions 
hereafter set forth, that is to say: 


Article I. 


The Trustee shall hold, manage, invest and rein- 
vest the funds of the trust estate, shall receive the 
income therefrom, and shall, after paying the rea- 
sonable and proper expenses of the trust, pay and 
distribute the principal thereof, and the income 
therefrom, as follows: 


Section 1. The Trustee shall pay Olive R. Kuney 
none per month toward the support and mainte- 
nance of John Richardson Kuney from January 
1, 1952, during the period of time she has his actual 
physical custody and he is residing in her home and 
with her; providing if and when he is living away 
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from her home in school or college said payments 
shall continue. 


Section 2. The Trustee shall pay the net income 
of the trust estate remaining after the payments 
provided for in Section 1 of this Article to John 
Richardson IKuney at quarterly or other convenient 
intervals. 


Section 3. The Trustee shall have the right at 
any time, and from time to time, after John Rich- 
ardson Kuney attains the age of twenty-one (21) 
years, to pay over, transfer, assign, convey and de- 
liver unto John Richardson Kuney all or any por- 
tion of the share or fund then beme held for the 
benefit of John Richardson Kuney as the Trustee, 
in his sole and absolute discretion, deems to be for 
the best interest of John Richardson Kuney. 


Section 4. In the event of the death of John 
Richardson Kuney prior to his receiving all of the 
principal of the Trust Estate, the principal then 
remaining in the hands of the Trustee shall be held 
for the benefit of the issue of John Richardson 
Kuney, and the net income therefrom shall be paid 
to or, in the discretion of the Trustee, applied for 
the benefit of the issue of said John Richardson 
Kuney in equal shares per stirpes, until the young- 
est child of John Richardson Kuney shall have at- 
tained the age of twenty-one (21) years, or would, 
if living, have attained the age of twenty-one (21) 
years, whereupon the principal of the Trust Estate 
shall be paid over, transferred, assigned, conveyed 
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and delivered to the issue of John Richardson 
Kuney in equal shares per stirpes and not per 
capita. 


Section 5. In the event of the death of John 
Richardson [Kuney prior to final distribution of the 
Trust Estate, leaving no issue him surviving, or in 
the event of the failure of such issue prior to the 
final distribution of the Trust Estate, the Trustee 
shall thereafter pay the net income of the Trust 
Estate to the issue of Max J. Kuney, Jr., in equal 
shares per stirpes until the youngest child of said 
Max J. Kuney, Jr., shall attain the age of twenty- 
one (21) years or would, if living, have attained the 
age of twenty-one (21) years, whereupon the princi- 
pal of the T'rust Estate shall be paid over, trans- 
ferred, assigned, conveyed and delivered to the issue 
of said Max J. Kuney, Jr., in equal shares per 
stirpes and not per capita. 


Section 6. Whenever any person under the age 
of thirty (80) years shall, under the provisions of 
this article, be entitled to receive or to have the 
use or application of any part of the net income of 
the Trust Estate, the Trustee may use and apply 
all or such part as to him shall seem best of such 
net income for or towards the maintenance, educa- 
tion, enjoyment, health and welfare of such person 
until such person attains the age of thirty (30) 
years, and the Trustee, during such time as such 
person is under the age of twenty-one (21) years, 
may either so use and apply the same himself or, 
in his discretion, pay the same or any part thereof 
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to such person or to the guardian or parent or per- 
son having custody of such person for the use and 
benefit of such person, without any responsibility 
tor the application thereof by such guardian, par- 
ent, or person having custody. The amount of such 
net income to be so paid over to or used or applied 
for the benefit of such person under the age of 
thirty (80) years shall be determined by the Trus- 
tee in his sole and absolute discretion. Any part of 
such net income not so paid over, used or applied 
as aforesaid shall be accumulated by the Trustee 
and added to the principal of the fund or share of 
the Trust Estate then being held for such person’s 
benefit. 


Section 7. Wherever used in this article, the 
terms ‘‘child,’’ ‘‘children’’ and ‘‘issue’’ shall include 
persons who are adopted. 


Article LI. 


No money or property (either principal or in- 
come) payable or distributable under the provisions 
of this trust agreement shall be pledged, assigned, 
transferred, sold, or in any manner anticipated, 
charged or encumbered by any of the beneficiaries 
hereunder, or be in any manner liable in the pos- 
session of the Trustee for the debts, contracts, obli- 
gations or engagements of such beneficiaries, volun- 
tary or involuntary, or for any claim, legal or equit- 
able, against any beneficiary, including claims for 
alimony or for the support of any spouse. 
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Article III. 


Section 1. The Trustee shall, at all times during 
the continuance of the trust hereby created, collect 
all the income, issues and profits of the Trust Es- 
tate, and shall pay all taxes, assessments and other 
legal charges upon all property of the Trust Estate 
and all expenses growing out of the execution of 
the trust or the exercise of the powers hereby con- 
ferred, and shall pay when due all interest on all 
indebtedness of the Trust Estate, secured or unse- 
cured, and shall have full power at all times to settle 
and compromise all claims or demands of or against 
the Trust Estate, and his receipt in full satisfac- 
tion of any claim of said Trust Estate shall be suffi- 
cient evidence of the full discharge of such claim. 


Section 2. The Trustee shall have the following 
powers, discretion and authority: 


(a) To sell, exchange or dispose of the property 
of the Trust Estate for cash or wholly or partly on 
credit for such price and on such terms as he shall 
see fit; to invest and reinvest the Trust Estate in 
such property as to him in his entire discretion 
shall seem fit, including but without in any way 
being limited to stocks (common or preferred), 
bonds, notes, secured or unsecured, real or personal 
property and beneficial interest therein and ineclud- 
ine non-income-producing property; and to change 
any investment from time to time without in any 
case being limited by any statute or rule of law 
regarding investments by trustees; to retain as 1n- 
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vestments any property or securities the ‘'rustee 
may receive or purchase regardless of the risk 
therein or whether they or any portion thereof shall 
at any time constitute a large portion of the Trust 
Hstate; to loan funds of the Trust Estate to any 
person, partnership, corporation, estate or trust 
with or without security; to vote (by proxy or in 
person) with respect to any stock or other security, 
to deposit any stock or other security with or under 
the direction of any committee or other agency 
formed to protect such stock or security; and other- 
wise to take any acticn he deems best with regard 
to reorganizations, consolidations, mergers or other 
changes of corporation, and to pay any expenses 
ry assessments in connection therewith; to deter- 
mine in his discretion whether to exercise or to 
dispose of or to reject rights to subscribe to stock 
or securities under pre-emptive or other rights, or 
to exercise options of taking dividends in eash, 
stock or other property; to place and keep stock, 
securities or other property in the custody of any 
depositary and in the name of the Trustee or his 
nominees with or without disclosing any fiduciary 
relationship; for the purpose of making any divi- 
sion of the Trust Estate to allot to any fund or 
share any property of the Trust Hstate or an un- 
divided interest in such property, and to make joint 
investments for the several funds and shares of 
the Trust Estate, and, so long as it can advanta- 
geously be done, to hold all or part of the invest- 
ments of the trust as a common fund and divide 
the net income proportionately; for the purpose 
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of raising funds for the payment of taxes or 
protecting investments already held or paying, 
extending or renewing any indebtedness, exercising 
pre-emptive or other rights of stockholders, subscrib- 
ing for stock or securities or for any purpose what- 
soever deemed by the Trustee advantageous for the 
Trust Estate, to borrow such sums of money as he 
may deem expedient and to secure payment thereby 
by mortgage, pledge or hypothecation of any prop- 
erty of the Trust Hstate; to appoint and fix 
compensation for and delegate authority to such 
attorneys, agents, servants, proxies and depositaries 
as he may see fit, and, in the event additional trus- 
tees are appomted as hereinafter provided, to au- 
thorize one or more of the trustees to act for all 
of them. 


(b) To lease any real estate or sublease any 
leasehold property on such covenants as the ‘Trustee 
may deem advisable and for any term regardless 
of the term of the trust hereby created, to improve 
real estate and tear down and alter improvements ; 
to make contracts for or in relation to foundations, 
party walls, building restrictions and easements; to 
relinquish, convey or assign any right, title or inter- 
est in, to or about any property of the Trust Estate, 
to insure all buildings and land and income there- 
from against loss by fire or other casualty, and 
himself as Trustee against any lability for acci- 
dents and to pay the cost of such insurance; when- 
ever in his discretion it may be desirable, to convey 
or cause to be conveyed any real estate to any 
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nominee or nominees of the Trustee and with or 
without disclosing any trust relationship. 


Section 3. In general the Trustee is given as full 
and complete power and authority over the Trust 
Estate as fully and to the same extent as any 
individual might, could or would have owning sim- 
ilar properties and securities in his own right. 


Section 4. An entry upon the books of the Trus- 
tee alloting to any fund or share any of the assets 
of the Trust Estate, or an undivided part of any 
asset or group of assets not conveniently divisible, 
shall be sufficient to effectuate such allotment with- 
out taking such assets in the name of the fund or 
share. 


Section 5. Upon all questions as to what consti- 
tutes income of the Trust Estate, the decision of the 
Trustee shall be conclusive. The Trustee is author- 
ized to determine in case of all investments pur- 
chased or sold at a premium or discount whether 
such premium or discount shall be credited to or 
charged against principal or income or partly 
against principal and partly against income. All 
stock dividends received by the Trustee on any 
shares of stock shall be reckoned as principal pro- 
vided that, if the Trustee is satisfied that any such 
stock dividend is paid out of current earnings 
wholly or partly in lieu of current cash dividends, 
he may designate and treat such dividends or part 
thereof as income. 


Section 6. No Trustee hereunder shall ever be 
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held responsible for any default of any other person 
or for any loss sustained by the Trust Estate through 
any error of judgment or in any other manner 
except through his own breach of good faith. No 
Trustee hereunder shall ever be personally lable 
upon anv contract of indebtedness of the Trust 
Estate or upon any mortgage, trust deed, note or 
other instrument executed hereunder. No Trustee 
hereunder shall be required to give a bond as such 
Trustee. 


Section 7. No person paving money or delivering 
any property to the Trustee shall be required to see 
to the application thereof. The Trustee may deter- 
mine the annual accounting period for the Trust 
Estate which shall be deemed the ‘‘year™’ of the 
Trust Estate for all purposes. 


Section 8. The Trustee hereunder. his successors 
and substitutes, shall be and he is hereby relieved 
from any and all of the duties imposed upon them 
by Chapter 229 of the Laws of the State of Wash- 
ington, as amended. Such Trustee, his successors or 
substitutes, shall further be relieved from any and 
all duties so far as the Grantors are able by this 
instrument to relieve him. which may in the future 
be imposed by amendment to said Chapter 229 of the 
Laws of 1941 of the State of Washington, or by any 
future law or laws of the State of Washington, or 
by any existing or future law of any other state with 
respect to making or filing with any court or other 
place any report, inventory or accounting of the 
principal or income of the trust hereby created. 
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In the event of the death, resignation, refusal or 
mnability of the Trustee named hereunder to act for 
any cause, he shall be succeeded by Max J. Kuney, 
Grantor, as successor Trustee. While Max J. Kuney 
is acting as Trustee hereunder he shall have the 
right at any time, and from time to time, to appoint 
one or more additional trustees and the right to 
appoint a successor trustee or trustees. In the event 
of the failure of Max J. Kuney to appoint such 
additional or successor trustee or trustees, or in 
the event of the death, resignation, refusal or 1n- 
ability of all such trustees to act hereunder, Max 
J. Kuney having for any reason ceased to act as 
Trustee, the Seattle First National Bank, acting 
by and through its Spokane & Eastern Branch, shall 
thereupon be and become the successor ‘Trustee. 
Any additional or successor trustee or trustees shall 
have and exercise all the powers, authority, discre- 
tion, duties and obligations herein conferred upon 
and entrusted to the Trustee. The Trustees shall 
serve without bond and shall be entitled to reason- 
able compensation. 


Article V. 


The trust hereby created shall be irrevocable. 


Article VI. 


The party of the second part, by executing this 
agreement, does hereby accept the trust herein de- 
clared and created, and agrees to carry out the pro- 
visions hereof on his part to be performed. 
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In Witness Whereof the parties have executed 
this agreement in triplicate the day and year first 
above written. 


/s/ MAX J. KUNEY, 
Grantor, 


/3/ MAX J. KUNEY, JR., 
Trustee. 


Admitted in evidence November 21, 1960. 
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[Title of District Court and Cause. ] 
Civil Nos. 4990, 4991, and 4992 


CERTIFICATE OF CLERK U. 8S. DISTRICT 
COURT TO RECORDS ON APPEAL. 


United States of America, 
Western District of Washington—ss. 


J, Harold W. Anderson, Clerk of the United 
States District Court for the Western District of 
Washington, do hereby certify that pursuant to the 
provisions of Subdivision 1 of Rule 10 of the United 
States Court of Appeals for the Ninth Circuit and 
Rule 75(0) FRCP, and designation of counsel, I am 
transmitting herewith the following original docu- 
ments in the files of the above-referred-to cases deal- 
ing with the actions as the records on appeal herein 
to the United States Court of Appeals for the Ninth 
Circuit at San Francisco, said papers being identi- 
fied as follows: 
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Cause No. 4990 


1. Complaint filed Feb. 4, 1960, with exhibits 
A, b, C, D and E attached. 

4. Answer, filed Apr. 4, 1960. 

10. Pre-Trial Order, filed Nov. 7, 1960. 

7. Defendant’s Motion for Summary Judgment, 
filed July 5, 1960, with copies of trust agreements 
attached. 

8-b. Affidavit of Max J. Kuney in Opposition to 
Defendant’s Motion for Summary Judgment, filed 
July 22, 1960. 

S-c. Affidavit of Max J. Kuney, Jr., in Opposi- 
tion to Defendant’s Motion for Summary Judgment, 
filed July 22, 1960. 

9. Memorandum Decision on motion for sum- 
mary judgement, filed Aug. 10, 1960. 

17. Motion Defendant for Directed Verdict, filed 
Nov. 22, 1960. 

18. Renewal of Defendant’s Motion for a Di- 
rected Verdict, filed Nov. 22, 1960. 

19. Verdict, filed Nov. 23, 1960. 

21. Defendants’ Motion for Judgment NOV or 
for New Trial, filed Nov. 25, 1960. 

29. Judgment Notwithstanding the Verdict of 
the Jury, filed Apr. 24, 1961. 

30. Notice of Appeal, filed May 19, 1961. 

31. Bond for Costs on Appeal, filed May 19, 
1961. 

27. Court Reporter’s Transcript of Proceedings 
commencing Nov. 21, 1960, filed Apr. 4, 1961. 

28. Court Reporter’s Transcript of Proceedings 
commencing March 22, 1961, filed Apr. 4, 1961. 
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34. Order Extending Time for Filing Record on 
Appeal and Docketing Appeal, to Aug. 17, 1961, 
filed Jun. 27, 1961. 

39, Designation of Record on Appeal, filed Aug. 
peo, 
Cause No. 4991 


1. Complaint, filed Feb. 4, 1960, with Exhibits 
A, B, C, D and E attached. 
4. Answer, filed Apr. 4, 1960. 
Dd. Notice of Appeal, filed May 19, 1961. 
6. Cost Bond on Appeal, filed May 19, 1961. 
(Note: Other documents designated are in- 
cluded in the record in Cause No. 4990.) 


Cause No. 4992 


1. Complaint, filed Feb. 4, 1960, with exhibits A, 
B, C, and D attached. 

4. Answer, filed Apr. 4, 1960. 

5. Notice of Appeal, filed May 19, 1961. 

6. Cost Bond on Appeal, filed May 19, 1961. 


(Note: Other documents designated are in- 
cluded in the record in Cause No. 4990.) 


Plaintiffs’ Exhibits numbered 1 through 35; 

Defendant’s Exhibits lettered A through R incelu- 
Slve ; 

Court Exhibits numbered 1 and 2. 

I further certify that the following is a true and 


correct statement of all expenses, costs, fees and 
charges incurred in my office by or on behalf of the 
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appellants for preparation of the records on appeal 
in these causes, to wit: 


Miling fee, Notice of Appeal, $5.00 in each of 
causes numbered 4990, 4991 and 4992, and that said 
amount has been paid to me on behalf of appellants. 


In Witness Whereof I have hereunto set my hand 
and affixed the official seal of said District Court at 
Seattle this 7th day of August, 1961. 


[Seal] HAROLD W. ANDERSON, 
Clerk. 


By /s/ TRUMAN EGGER, 
Chief Deputy. 


[Endorsed]: No. 17507-8-9 United States Court 
of Appeals for the Ninth Circuit. Max Kuney, Jr., 
and Constance K. Kuney, his wife; Max J. Kuney, 
Sr., Olive R. Kuney, Appellants, vs. William EH. 
Frank, District Director of Internal Revenue, Ap- 
pellee. Transcript of Record. Appeals from the 
United States District Court for the Western Dis- 
trict of Washington, Northern Division. 


Filed August 14, 1961. 
Docketed August 16, 1961. 


FRANK H. SCHMID, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
For the Ninth Circuit 


No. 17507, No. 17508, No. 17509 


MAX J. KUNEY, JR., and CONSTANCE K. 
KUNEY, His Wife; MAX J. KUNEY, SR., 
OLIVE R. KUNEY, 

Appellants, 
MS) 


WILLIAM E. FRANK, District Director of Inter- 
nal Revenue, 


: Appellee. 


STATEMENT OF POINTS TO BE RELIED 
UPON BY THE APPELLANTS 


Come Now Max J. Kuney, Jr. and Constance K. 
Kuney, his wife, Max J. Kuney, Sr., and Olive R. 
Kuney, by their attorneys, Warren V. Clodfelter 
and Allen A. Bowden, and pursuant to Rule 17 of 
the Rules of the United States Court of Appeals for 
the Ninth Circuit, hereby make the following state- 
ment of points relied upon by the appellants: 
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1. The District Court erred in overruling the 
verdicts of the jury that the trusts for the benefit of 
John R. Kuney, Max J. Kuney, III and Caroline I. 
Kuney, were genuine, bona fide and valid partners 
in the Kuney family partnership for income tax 
purposes. 


Dated this 23rd day of August, 1961. 
/8s/ ALLEN A. BOWDEN, 


/s/ WARREN V. CLODFELTER, 
Attorneys for the Appellants. 


Affidavit of service by mail attached. 
[Endorsed]: Filed August 24, 1961. 


[Title of Court of Appeals and Cause. ] 
Nos. 17507, 17508 and 17509 


STIPULATION RE EXHIBITS 


It is hereby stipulated, subject to the approval of 
the Court, that all exhibits admitted into evidence 
and not specifically designated for printing may be 
referred to by counsel in their respective briefs and 
in oral argument and considered by the Court with 
the same force and effect as if included in the 
printed record. 
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] 


/s/ ALLEN A. BOWDEN, 
Counsel for Appellants. 


/s/ JOHN B. JONES, JR., 
Acting Assistant Attorney General, Counsel for 
Appellee. 


So Ordered: 


/s/ STANLEY N. BARNES, 
Judge, U. S. Court of Ap- 
peals for the Ninth Cireuit. 


[Endorsed]: Filed September 7, 1961. 


